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Tue Income ‘Tax Definition of 
Reorganization 


By HucH SATTERLEE * 





HAT is a reorganization for Federal income 1934, have stipulated that net income shall include 











tax purposes? This is an important question gains and profits derived from sales or dealings in 
as regards the recognition of gain or loss from property, and it must be concluded that an exchange 
intercorporate transactions which have occurred in of property comes within the scope of transactions 
years not yet barred by the statute of limitations affecting income tax liability, if gain or loss be actu- 
from review; as regards the basis ally realized through such ex- 


for ascertaining gain or loss on re- 
cent or prospective sales of property 
acquired in intercorporate transac- 
tions now barred by the statute of 
limitations from review; and as re- 
gards future intercorporate read- 
justments. It is a_ perplexing 
question because the experience of 
the last two or three years has 
taught that the language of the stat- 
ute may not be a safe guide. 

It may be well to review the 
history of the definitions of reor- 
ganization prescribed by Congress, 
promulgated by the Treasury De- 
partment, and pronounced by the 
courts, in aid of proffering a view as 
one of the group of taxpayers, who 
constitute the fourth and lowest es- 
tate in the hierarchy of taxation. 

At the outset it should be under- 
stood that this discussion will not 
deal with exchanges of property in 


change.* 

The Revenue Acts of 1913, 1916 
and 1917 contained no specific pro- 
visions with respect to exchanges of 
property, whether or not in connec- 
tion with intercorporate transac- 
tions, and consequently no definition 
of reorganization.2 The subject 
first became of widespread interest 
because of the high rates under the 
1917 Act, and in the spring of 1918 
was studied in the office of the So- 
licitor of Internal Revenue as an 
original problem. A Treasury De- 
cision dealing with exchanges in 
corporate reorganizations was draft- 
ed, and, although never promul- 
gated in view of the imminence of 
the 1918 Act, was largely incor- 
porated in the regulations under 
that Act. The fundamental princi- 
ple then recognized, and given 
increasing effect by succeeding stat- 




























general, nor with the exchange of Hucu SATTERLEE utes, was that where a taxpayer’s 
property for stock of a corporation investment in a business conducted 
not in connection with a reorganization, but will be in corporate form was not terminated by intercor- 
limited solely to a consideration of the statutory porate adjustments and exchanges, but was con- 
definitions of reorganization as bearing upon inter- tinued, though in different corporate form, it was 
corporate transactions. unjust and unwise to treat him as though he had 

sold out and taken his profit or loss, even though 

I technically there was a closed transaction. 





LL THE modern Federal statutes providing for 


1This proviso opens another field for discussion. See ‘Treatment of 


income taxes, including the Revenue Acts of 1913, Exchanges of Property for Income Taxation” in the National Income 
Tax Magazine for December, , VOR. Ly IO ' 
1916, 1917, 1918, 1921, 1924, 1926, 1928, 1932 and 2 For early rulings on exchanges see Corporation Trust Co. I. T. S. 
—— for 1918, § 398, 1292, 1297, 1302, 1305; Regulations 33 (revised), 
* Attorney at Law, New York, N. Y. Articles 101, 118, 119, 124. 
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The Revenue Act of 1918, enacted on February 24, 
1919, in Section 202 (b) for the first time expressly 
prescribed the treatment of exchanges of property, 
and excepted from the recognition of gain or loss 
the exchange of stock or securities for new stock 
or securities of no greater aggregate par or face 
value in connection with the “reorganization, merger, 
or consolidation of a corporation,” leaving the mean- 
ing of “reorganization” to be gathered from the con- 
text or from ordinary usage. However, the Treasury 
Department in Article 1566 of the preliminary edi- 
tion of Regulations 45, issued on February 23, 1919, 
in Article 1567 of the definitive edition of Regula- 
tions 45, issued on April 17, 1919, in Treasury Deci- 
sion 2870, issued on June 20, 1919, in Treasury 
Decision 2924, issued on September 26, 1919, and in 
Article 1567 of the 1920 edition of Regulations 45, 
issued on January 28, 1921, listed the following inter- 
corporate transactions as within the scope of “reor- 
ganization, merger, or consolidation” : 

In general, where two (or more) corporations unite 
their properties by either (a) the dissolution of corpora- 
tion B and the sale of its assets to corporation A, or (b) 
the sale of its property by b to A and the dissolution 
of B, or (c) the sale of the stock of B to A and the dis- 
solution of B, or (d) the merger of B into A, or (e) the 
consolidation of the corporations, no taxable income is 
received from the transaction by A or B or the stock- 
holders of either, provided the sole consideration received 
by B and its stockholders in (a), (b), (c) and (d) is stock 
or securities of A, and by A and B and their stockholders 
in (e) is stock or securities of the consolidated corpora- 
tion, in any case of no greater aggregate par or face 
value than the old stock and securities surrendered. 

The Revenue Bill of 1921, as introduced in the 
House of Representatives on August 15, 1921, and 
also as passed in the House on August 20, 1921, em- 
bodied in Section 203 an amendment or addition to 
the 1918 Act providing that no gain or loss should 
be recognized “when in the organization or the reor- 
ganization of one or more corporations a person re- 
ceives in place of any such property owned by him, 
new stock or securities,” and defining “reorganiza- 
tion” as follows: 

The word “reorganization,” as used in this paragraph, 

includes a merger, consolidation (however effected), re- 
capitalization, or a mere change in identity, form, or place 
of organization of a corporation. 
When the Committee on Finance of the Senate re- 
ported the 1921 Bill to the Senate on September 21, 
1921, the provisions of the House Bill had been 
amended to provide in Section 202 (c) (2)-that no 
gain or loss should be recognized: 

(2) When in the reorganization of one or more cor- 
porations a person receives in place of any stock or secu- 
rities owned by him, stock or securities in a corporation 
a party to or resulting from such reorganization. The 
word “reorganization,” as used in this paragraph, includes 
a merger or consolidation (including the acquisition by 
one corporation of substantially all the stock or substan- 
tially all the properties of another corporation), recap- 
italization, or mere change in identity, form, or place of 
organization of a corporation, (however effected); 

Section 202 (c) (2) as amended in the Senate, as 
agreed to in conference, and as enacted in the Rev- 
enue Act of 1921 on November 23, 1921, incorporated 
no change in the first sentence as above quoted, but 
the second sentence, containing the definition of “re- 
organization,” was modified to read as follows: 
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The word “reorganization,” as used in this paragraph, 
includes a merger or consolidation (including the acqui- 
sition by one corporation of at least a majority of the 
voting stock and at least a majority of the total number 
of shares of all other classes of stock of another corpo- 
ration, or of substantially all the properties of another 
corporation), recapitalization, or mere change in identity, 
form, or place of organization of a corporation, (however 


effected); 


In the Conference Report of November 19, 1921 
(Report No. 486, 67th Congress, Ist Session), the 
change from the House bill in the definition of “re- 
organization” is described at page 17 as follows: 


Amendment No. 47: The House bill defined the term 
“reorganization,” as used in the paragraph relating to gain 
or loss resulting from the exchange of property in con- 
nection with the reorganization of a corporation, to include 
a merger or consolidation (however effected). The Sen- 
ate amendment adds to this definition the case where one 
corporation acquires at least a majority of the voting 
stock and at least a majority of the total number of shares 
of all other classes of stock of another corporation, or 
substantially all the property of another corporation; and 
the House recedes. 


Regulations 62 of the Treasury Department, issued 
under the 1921 Act on February 15, 1922, embodied 
in Article 1566 its interpretation of the effect of the 
new definition of “reorganization” as follows: 


Where two or more corporations unite their properties, 
by either (1) the dissolution of corporation B and the 
sale of its assets to corporation A, or (2) the sale of its 
property by B to A, or (3) the sale of the stock of B 
to A, or (4) the merger of B into A, or (5) the consoli- 
dation of A and B, or (6) the acquisition by A of a ma- 
jority of the voting stock and a majority of the total 
number of shares of all other classes of stock of B or of 
substantially all of the properties of B, no taxable income 
is received from the transaction by A or B or by the 
stockholders of either corporation A or corporation B, 
provided the sole consideration received by the stock- 
holders is stock or securities of corporations A or B or 
any corporation a party to or resulting from the reor- 


ganization. 

After the enactment of the Revenue Act of 1921 
the Treasury Department gave consideration to a re- 
vision of the reorganization provisions of the statute, 
one school of thought advocating a short statement 
of general principles, which would enable the Treas- 
ury Department to formulate rules to meet each 
situation as it arose, and another advocating the inser- 
tion in the statute of comprehensive and precise 
provisions to cover every possible situation. The 
latter view prevailed, and on December 17, 1923, 
Secretary Mellon transmitted to the Committee on 
Ways and Means of the House of Representatives a 
complete redraft of the Revenue Act, including elab- 
orate reorganization provisions. Section 203 (h) and 
(i) of the Treasury redraft, relating to the definition 
of “reorganization,” subsequently appeared without 
change in the Revenue Act of 1924 as enacted on 
June 2, 1924, as follows: 

(h) As used in this section and sections 201 and 204— 


(1) The term “reorganization” means (A) a merger or 
consolidation (including the acquisition by one corpora- 
tion of at least a majority of the voting stock and at 
least a majority of the total number of shares of all 
other classes of stock of another corporation, or sub- 
stantially all the properties of another corporation), or 
(B) a transfer by a corporation of all or a part of its 
assets to another corporation if immediately after the 
transfer the transferor or its stockholders or both are 
in control of the corporation to which the assets are 
transferred, or (C) a recapitalization, or (D) a mere change 
in identity, form, or. place of organization, however effected. 
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(2) The term “a party to a reorganization” includes 
a corporation resulting from a reorganization and includes 
both corporations in the case of an acquisition by one 
corporation of at least a majority of the voting stock 
and at least a majority of the total number of shares of 
all other classes of stock of another corporation. 

(i) As used in this section the term “control” means 
the ownership of at least 80 per centum of the voting 
stock and at least 80 per centum of the total number of 
shares of all other classes of stock of the corporation. 


On January 5, 1924, during the consideration of 
the Revenue Bill of 1924, the Treasury Department 
released a statement prepared by Special Assistant 
to the Secretary of the Treasury Gregg with refer- 
ence to the changes in the 1921 Act proposed by the 
Treasury Department, saying with respect to ex- 
changes of property: 

It appears best to provide generally that gain or loss 
is recognized from all exchanges and then except specifi- 
cally and in definite terms those cases of exchanges in 
which it is not desired to tax the gain or allow the loss. 
This results in definiteness and accuracy and enables a 
taxpayer to determine prior to the consummation of a given 
transaction the tax liability that will result therefrom. 


Referring to the definition of reorganization, the 
statement said: 


Section 203 (h)-(1) Subdivision (h) (1) contains a defi- 
nition of reorganization which corresponds to the defini- 
tion contained in Section 202 (c) (2) of the existing law. 
The only change in the definition is to include within its 
terms the case of a transfer by a corporation of all or a 
part of its assets to another corporation if immediately 
after the transfer the transferor or its stockholders, or 
both, are in control of the corporation to which the assets 
are transferred. This is a common type of reorganiza- 
tion, and clearly should be included within the reorganiza- 
tion provisions of the statute. 

(2) There is no provision of the existing law which 
corresponds to subdivision (h) (2) of the draft. This 
definition is inserted to remove any doubt as to whether 
a corporation, all of the stock of which is acquired in 
connection with the reorganization, is a party to the reor- 
ganization. 

Section 203 (1)—Subdivision (i) of the draft corresponds 
to the second sentence of Section 202 (c) (3) of the exist- 
ing law. 


The Report of the Committee on Ways and Means of 
February 11, 1924 (Report No. 179, 68th Congress, 
Ist Session), at page 16, and the Report of the Com- 
mittee on Finance of April 10, 1924 (Report No. 398, 
68th Congress, Ist Session), at page 17, adopted from 
the Gregg report, along with most of its other state- 
ments, like descriptions of the provisions defining 
reorganization. 

Regulations 65 of the Treasury Department issued 
under the 1924 Act on October 6, 1924, in Arti- 
cle 1574 set forth its interpretation of the 1924 Act’s 
definition of reorganization as follows: 


If two or more corporations reorganize, for example, 
by either (1) the dissolution of corporation B and the 
sale of its assets to corporation A, or (2) the sale of 
its property by B to A, or (3) the "sale of the stock of 
B to A, or (4) the merger of B into A, or (5) the con- 
solidation of A and B, or (6) the acquisition by A of a 
majority of the voting stock and a majority of the total 
number of shares of all other classes of stock of B or 
of substantially all of the properties of B, or (7) the 
transfer by A of all or a part of its assets to B where 
immediately after the transfer A or its shareholders are 
in control of B, then no taxable income is received from 
the transaction by corporation A or B if the sole con- 
sideration for the transfer of the assets is stock or secu- 
rities of corporation A or B; and no taxable income is 
received from the transaction by the shareholders of either 
corporation A or corporation B if the sole consideration 
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received by the shareholders is stock or securities of cor- 
poration A or B. 

The Revenue Act of 1926, enacted on February 26, 
1926, embodied in Section 203 (h) and (i) the same 
definition of reorganization as that contained in the 
1924 Act, and the Revenue Act of 1928, enacted on 
May 29, 1928, and the Revenue Act of 1932, enacted 
on June 6, 1932, embodied in Section 112 (i) and (j) 
the same definition without change. 

Regulations 69 issued under the Revenue Act of 
1926 on August 28, 1926, in Article 1574 contained 
similar language describing reorganizations to that 
in Article 1574 of Regulations 65 under the 1924 Act 
quoted above. Regulations 74 issued under the Rev- 
enue Act of 1928 on February 15, 1929, and Regula- 
tions 77 issued under the Revenue Act of 1932 on 
February 10, 1933, both in Article 574 provided: 


If two or more corporations reorganize, for example, 
by— 

(1) The merger of the X Corporation into the Y Cor- 
poration, 

(2) The consolidation of the X Corporation and the 
Z Corporation into the Y Corporation, a new corporation, 

(3) The acquisition by the Y Corporation of a ma- 
jority of the voting stock and a majority of the total 
number of shares of all other classes of stock of the X 
Corporation or of substantially all of the properties of 
the X Corporation, or 

(4) The transfer by the X Corporation of a part of 
its assets to the Y Corporation where immediately after 
the transfer the X Corporation or its shareholders or both 
are in control of the Y Corporation— 

then no taxable income is received from the trans- 
action by the X Corporation or the Z Corporation if the 
sole consideration received by the corporations is stock 
or securities of the Y Corporation; and no taxable income 
is received from the transaction by the shareholders of 
either the X Corporation or the Z Corporation if the sole 
consideration received by the shareholders is stock or se- 
curities of the Y Corporation. 

This outline carries the’ definitions of reorganiza- 
tion as prescribed by Congress and promulgated by 
the Treasury Department to May 10, 1934, the date 
of the enactment of the Revenue Act of 1934, the 
modified provisions of which have not yet received a 
construction either by the Treasury Department or 
by the courts and will be described later. By way 
of summary of the statutory provisions, it appears 
that the first express exception of corporate reor- 
ganizations from recognition of gain or loss occurred 
in the Revenue Act of 1918, but without any defini- 
tion of “reorganization”; that, beginning with the 
1921 Act and continuing through the 1932 Act, the 
definition of reorganization commonly known as clause 
A has remained unchanged; and that, beginning with 
the 1924 Act and continuing through the 1932 Act, 
the alternative definition of reorganization commonly 
known as clause B has remained unchanged. The 
remaining minor branches of the definition, involv- 
ing recapitalization or mere change in identity, form 
or place of organization, have also existed in the 
statutes since the 1921 Act. 


II 


NTIL 1932, eleven years after the enactment of 
the 1921 Act and eight years after the enact- 
ment of the 1924 Act, it was generally believed that 
clauses A and B of the statutory definition of reor- 
ganization meant what they said, and that clause A 
and clause B, which first appeared in the statute 
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three years after clause A, were mutually independ- 
ent. Numerous reorganizations had been consum- 
mated aud accepted: as such by the Treasury 
Department in reliance on the literal language of 
clauses A and B, and the General Counsel of the 
Internal Revenue Bureau had ruled that clause B 
did not modify clause A. The Treasury Department 
had acquiesced in the rule long since enunciated by 
the Supreme Court that a purpose to avoid taxes 
was immaterial.‘ 

But in 1932 clouds of doubt appezred on the hori- 
zon with respect to the proper construction of 
clause A, and in 1934 the clouds spread their shadows 
over clause B, leaving enveloped in mystery and 
ambiguity definitions which are naturally clear and 
unequivocal. Clause A first bore the brunt of judi- 
cial construction. 


In Cortland Specialty Co. v. Commissioner, 60 Fed. 
(2d) 937 (C. C. A., 2 Cire., July 29, 1932), the Cort- 
land Company in 1925 transferred 91% per cent 
(which the Court found to be substantially all) ° of 
its properties to the Deyo Company in exchange for 
$76,874 in cash and $159,750 in six promissory notes 
of the latter Company, falling due over a period of 
fourteen months, and thereupon distributed such 
cash and notes to its stockholders and proceeded to 
dissolve. Section 203 of the Revenue Act of 1926 


in subdivision (b) (3) provided that no gain or loss 
should be recognized if a corporation a party to a 
reorganization exchanged property in pursuance of 
a plan of reorganization solely for stock or securities 
in another corporation a party to the reorganization, 
and also in subdivision (e) that if an exchange would 


be within the provisions of paragraph 3 of subdivi- 
sion (b) if it were not for the fact that the property 
received in exchange consisted not only of stock or 
securities permitted by such paragraph to be re- 
ceived without the recognition of gain, but also of 
other property or money, then, if the corporation 
receiving such other property or,money distributed 
it in pursuance of the plan of reorganization, no gain 
to the corporation should be recognized from the 
exchange. 


The Court held (1) that, even if there were a 
reorganization, the exchange was taxable because 
short term promissory notes were not “securities,” 
and (2) that there was not a reorganization because 
there was no continuance of interest on the part of 
the transferor ‘in the properties transferred; and it 
referred to such continuity of interest as “under 
modified corporate forms.” The Court said in part: 


. .. In defining ‘ ‘reorganization,” section 203 of the 
Revenue Act gives the widest room for all kinds of changes 
in corporate structure, but does not abandon the primary 
requisite that there must be some continuity of interest 
on the part of the transferor corporation or its stock- 
holders in order to secure exemption. Reorganization 
presupposes continuance of business under modified cor- 
porate forms. 


. As no stock was issued against the transfer, 
the conditions for an exemption were not fulfilled unless 
the notes, all payable within fourteen months of the date 


*G. C. M. 1753, VI-1 C. B. 
cha example, Ss. M. wir “v-1C. B. 250, and I. T. 2542, IX-2 
. 1 

$6 Regardin:,¢ the meaning of “substantially all’? see Western Industries 
o. v. Commissioner, 30 B. ie A. 809 (85.2 per cent insufficient) ; 
Internat’! Pipe & Foundry Co. —t a ae a 19 B. T. A. 242 (95 


per cent sufficient); I. T. 2373, VI-2 C. B. 19 (75 per cent insufficient). 
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of the transfer, and all unsecured, can be considered “se- 
curities” under Section 203 (e). Inasmuch as a transfer 
made entirely for cash would not be enough, it cannot 
be supposed that anything so near to cash as these notes 
payable in so short a time and doubtless readily marketable 
would meet the legislative requirements. 


Meanwhile, the Circuit-Court of Appeals for the 
Fifth Circuit, in Pinellas Ice & Cold Storage. Co. v 


Uv. 


Commissioner, 57 Fed. (2d) 188 (March 29, 1932), 
which involved the same questions as the Cortland 
case, had gone further in limiting the definition of 
reorganization in clause A, and the case went up on 
writ of certiorari to the Supreme Court, which in 287 
U. S. 462 (January 9, 1933), affirmed the decision of 
the Circuit Court of Appeals. In this case the 
Pinellas Company on December 15, 1926, transferred 
99 per cent of its net assets to the Florida Company 
in exchange for $400,000 in cash and $1,000,000 in 
notes, secured by collateral and all falling due by 
April 1, 1927, and distributed to its stockholders the 
cash and the proceeds of the notes as they were paid, 
thereupon being dissolved. The Supreme Court held 
that the transaction was a sale for the equivalent of 
cash, and not an exchange for “securities,” and ac- 
cordingly was taxable. It was immaterial, therefore, 
whether or not there was a “reorganization,” but the 
Court went on to disapprove the narrow construc- 
tion of “reorganization” adopted by the Circuit 
Court of Appeals, saying: 


The court below held that the facts disclosed failed to 
show a “reorganization” within the statutory definition. 
And, in the circumstances, we approve that conclusion. 
But the construction which the court seems to have placed 
upon clause A, paragraph (h) (1), Section 203, we think 
is too narrow. It conflicts with established practice of 
the tax officers and if passed without comment, may pro- 
duce perplexity. 


The court said—“it must be assumed that in adopting 
paragraph (h) Congress intended to use the words ‘merger’ 
and ‘consolidation’ in their ordinary and accepted mean- 
ings. Giving the matter in parentheses the most liberal 
construction, it is only when there is an acquisition of 
substantially all the property of another corporation in 
connection with a merger or consolidation that a reor- 
ganization takes place. Clause (B) of the paragraph re- 
moves any doubt as to the intention of Congress on this 


point.” (57 F. (2d) 190.) 


The paragraph in question directs—“The term ‘reorgan- 
ization’ means (A) a merger or consolidation (including 
the acquisition by one corporation of at least a majority 
of the voting stock and at least a majority of the total 
number of shares of all other classes of stock of another 
corporation, or substantially all the properties of another 
corporation).” The words within the parentheses may 
not be disregarded. They expand the meaning of “merger” 
or “consolidation” so as to include some things which 
partake of the nature of a merger or consolidation but 
are beyond the ordinary and commonly accepted mean- 
ing of those words—so as to embrace circumstances diffi- 
cult to delimit but which in strictness cannot be designated 
as either merger or consolidation. But the mere purchase 
for money of the assets of one Company by another is 
beyond the evident purpose of the provision, and has no 
real semblance to a merger or consolidation. Certainly, 
we think that to be within the exemption the seller must 
acquire an interest in the affairs of the purchasing com- 
pany more definite than that incident to ownership of 
its short term purchase money notes. This general view 
is adopted and well sustained in Cortland Specialty Co. 
v. Commissioner of Internal Revenue (C. C. A. (2d) 60 F. 
(2d) 937, 939, 940). It harmonizes with the underlying 
purpose of the provisions in respect of exemptions and 
gives some effect to all the words employed.® 


Sy Sarther Grocery Co., Inc. v. Commissioner, 63 Fed. (2d) 68 
(C. C. A., 7 Cire., January 27, 1933), involving a sale for cash. 
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It seems clear enough from the Supreme Court’s 
opinion that it definitely recognized that the question 
whether or not there was a reorganization did not 
require decision, because, even if there were a reor- 
ganization, there was no exchange of property for 
“securities,” and that, solely because the Circuit 
Court of Appeals for the Fifth Circuit had seen fit 
to construe the definition of reorganization in 
clause A, as had the Circuit Court of Appeals for the 
Second Circuit in the Cortland case, it proceeded to 
discuss the definition of reorganization, approving 
the limitation of its language to the extent and only 
to the extent of requiring a continuity of interest. 
It did not say, and under no reasonable view of its 
language can be understood as intending to say, that 
such continuity of interest must be under modified 
corporate forms, whatever that expression used by 
the Circuit Court of Appeals for the Second Circuit 
may mean. 

The next development was the decision of the 
Board of Tax Appeals, naturally quick to respond to 
any suggestion of the Supreme Court, in Minnesota 
Tea Company v. Commissioner, 28 B. T. A. 591 
(June 30, 1933). The Tea Company in 1928 trans- 
ferred all its assets to the Grand Union Company in 
exchange for cash of $426,842.52 and 18,000 shares 
of common stock of the latter Company, which ha! 
outstanding 239,726 shares of stock. The cash was 
distributed to the stockholders of the Tea Company, 
but the stock was retained by the Tea Company. 
The Board held that there was no “reorganization” 
under clause A of the statutory definition, apparently 
because it thought that clause A and clause B should 
be read together and because the transferor acquired 
only 7% per cent of the stock of the transferee. The 
Board said: 

; there was a transfer by one corporation of all 
its properties to another for stock in the transferee, but 
instead of being in control, which by subdivision (j) 
means the ownership of at least 80 per cent. of the trans- 
feree’s shares, there is ownership by the transferor of 
only 7%4 per cent. of such shares. Thus the transaction 
appears to be far from a continuing interest in the same 
property through a mere change in forms of ownership 
but rather an almost complete change in the essential 


assets owned; and this still disregards the large propor- 
tion of cash received. 

This wide departure from the percentage of stock upon 
which (B) is conditioned, in a transaction which is other- 
wise within that part of the definition, should make us 
slow to find (A) nevertheless applicable. 


Yet the Board pointed a way out, saying: 


This decision does not restrict (A) to technical mergers. 
It still leaves room for a more expansive application of 
the statute. It might be suggested, for example, that by 
having the assets of the Minnesota Co. transferred to 
the Grand Union in exchange for shares and then having 
the Minnesota Co. promptly distribute such shares among 
its own shareholders in liquidation and dissolve, so that 
in all substantial respects the outcome would have been 
the same as if a true merger had occurred, the petitioners 
might properly have invoked part (A) of the definition. 


The opinion in the Minnesota Tea Company case 
makes what appear to be wholly unwarranted as- 
sumptions as to the meaning of the opinions in the 
Cortland and Pinellas cases. Relying on the phrase 
continuity of interest” used in the opinion of the 
Supreme Court and of the Circuit Court of Appeals 
for the Second Circuit, it jumps to the conclusion 
that clauses A and B of the definition of reorganiza- 
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tion are interdependent and that a continuity of 
interest of 7 Y2 per cent of the stock of the transferee 
corporation is insufficient. Relying on the phrase 

“under modified corporate forms” in the opinion of 
the Circuit Court of Appeals for the Second Circuit, 
but not occurring in the opinion of the Supreme 
Court, it jumps to the conclusion that, at least where 
the transferor has not an interest of 80 per cent in 
the transferee, there must be a dissolution of the 
transferor corporation in order to constitute a reor- 
ganization. 


The Minnesota Tea case involved that part of the 
parenthetical matter in clause A referring to the ac- 
quisition by one corporation of substantially all the 
properties of another corporation. In a case involv- 
ing the acquisition by one corporation of a majority 
of the stock of another corporation, the Board pro- 
ceeded to a logical extension of the theories first 
announced in the Minnesota Tea case. In Watts v. 
Commissioner, 28 B.T.A. 1056 (August 11, 1933), the 
Vanadium Company in 1924 issued 33,33314 skares 
of its stock and paid $338,815.50 in cash, and also 
caused the delivery of $1,161,184.50 of bonds of the 
Alloys Company, guaranteed by the Vanadium Com- 
pany, to the stockholders of the Alloys Company in 
exchange for the transfer to the Vanadium Com- 
pany of all the stock of the Alloys Company, which 
was not dissolved until 1928. The Board held that 
there was no reorganization because the Alloys 
Company was not immediately dissolved, saying: 

The petitioners contend that there was a merger of the 
two corporations arising out of the provisions of the 
agreement between Sloane and the Vanadium Co. In 
our opinion the evidence does not lead to this conclusion. 
Under the provisions of the agreement the Vanadium Co. 
did acquire all of the capital stock of Ferro Alloys. This 
acquisition, however, created merely a change in the stock 
ownership of the latter company. The agreement con- 
tains no provisions looking to the creation of a “new or 
modified corporate structure.” Therefore, although the 
former stockholders of Ferro Alloys secured for their 
stock in that company an interest in Vanadium Co., the 
transaction was not within the provisions of section 203 
(b) (2) for the reason that their interest was not con- 
tinued under a new or modified corporate form. 


In this decision there was more emphasis on the 
necessity of dissolution and less on the necessity of 
a high proportion of continuity of interest than in 
the Minnesota Tea case. In fact, the total capitali- 
zation of the Vanadium Company does not appear 
in the report. The Board calls attention to the New 
York merger statute providing that a corporation 
owning all the stock of another corporation may file 
in the office of the Secretary of State a certificate of 
such ownership and that thereupon all of the prop- 
erty and- franchises of the second corporation shall 
vest in and be held by the first corporation,” and 
emphasizes that the Vanadium Company did not 
take advantage of this statute. In short, the opin- 
ion in the Watts case, as that in the Minnesota Tea 
case, outdoes the Circuit Courts in narrowing the 
definition of reorganization in clause A and ignores 
the insistence of the Supreme Court in the Pinellas 
case that the parenthetical clause be given effect in 
accordance with previous administrative practice. 

Briefly, as indicated by the Circuit Court of Ap- 
peals for the Second Circuit in the Cortland case, a 
merger implies the combination of two or more cor- 
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porations in one of the constituent corporations, 
while a consolidation implies the combination of two 
or more corporations in a new corporation different 
from any of the constituent corporations. A com- 
mon form of merger is that authorized in the New 
York statute, which is predicated upon the acquisi- 
tion by one corporation of all of the stock of another 
corporation. But “reorganization,” pursuant to 
clause A, includes the acquisition by one corporation 
of a mere majority of the stock of another corpora- 
tion. What would the Board say of the necessary 
failure of a corporation to take advantage of a statute 
similar to the New York merger statute where it 
acquired through the issue of its stock only 51 per 
cent of the stock of another corporation? 

This leads to a consideration which shows the 
fallacy of the Board’s position. If corporation X 
issues stock in exchange for 51 per cent of the stock 
of corporation Y, it is in complete control of the 
business of corporation Y and there exists every ele- 
ment required by the language or context of clause A 
of the definition of reorganization. Suppose, how- 
ever, in conformity with the Board’s view of the law, 
corporation X causes the dissolution of corpora- 
tion Y. As corporation X owns only 51 per cent of 
the stock of corporation Y, either the latter’s assets 
must be sold and distributed to corporation X and 
the minority stockholders in the proportion of 51 per 
cent and 49 per cent or, if the assets are capable of 
division and distribution in kind, then such distribu- 
tion. must be in the same proportion. What in prac- 
tical effect is more like a statutory merger or 
consolidation,—the control by one corporation of an- 
other corporation’s business and assets through the 
ownership of 51 per cent of its stock, or the dissolu- 
tion of the second corporation and the retention of 
only 51 per cent of its assets or their proceeds? ® 

In the Minnesota Tea Company case the Board inti- 
mated that, if its construction of the statute were not 
adopted, one corporation could transfer its properties 
in exchange for the stock of another corporation and 
then, by not dissolving, to some extent avoid or post- 
pone the surtax on the dividends which it received from 
the transferee corporation. It would appear that for 
all practical purposes there was a merger of the 
businesses of two corporations where one, through 
the issuance of stock, acquired substantially all the 
assets of another, even though the second corpora- 
tion remained in existence as a holding company; 
and the weakness of the Board’s position is indicated 
by the possibility of the stockholders of the trans- 
feror corporation, if they were required to dissolve 
it in conformity with the Board’s opinion, immedi- 
ately, without tax liability, forming a new corpora- 
tion to hold their stock in the transferee corporation. 
There is nothing in the language of the statute or in 
the Pinellas or Cortland decisions demanding any 
such useless procedure, unless disproportionate im- 
portance be attached to the use by the Circuit Court 
of Apneals in the Cortland case of the phrase “modi- 
fied corporate forms.” 

7 New York Stock Corporation Law, Section 85. 

8’ The Clayton Act certainly regards the acquisition by one corporation 
of a majority of the stock of another corporation as a practically effective 
merger. Cf. Arrow-Hart & Hegeman Co. v. Federal Trade Commission, 


291 U. S. 587 (March 12, 1934). See also the debate in the Senate on 
the 1921 Bill (Congressional Record, Vol. 61, Part 7, pp. 6562-6566). 
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A footnote to the opinion in the Minnesota Tea 
case states that an examination of the history of 
these provisions seems to indicate that there was no 
deliberate design to differentiate between the phrase- 
ology of clauses A and B, but only to bring together 
within the definition of reorganization language 
which had already been used in separate parts of 
the statutory scheme. The history of the provisions 
has been sufficiently set forth above to indicate 
whether or not this view is correct. Although 
clause A appeared in the 1921 Act, clause B was new 
in the 1924 Act. In the 1921 Act there was no re- 
quirement of an 80 per cent interest or control in 
connection with reorganizations, and this factor was 
first introduced in the 1924 Act solely in connection 
with clause B. 


With respect to the Board’s other pronunciamento 
regarding dissolution, it appears above that under 
the 1918 Act, which did not define “reorganization,” 
the Treasury Department in Article 1566 of Regu- 
lations 45 described among permissible forms of re- 
organization : 


(a) the dissolution of corporation B and the sale of 

its assets to corporation A, or (b) the sale of its property 
by B to A and the dissolution of B, or (c) the sale of 
the stock of B to A and the dissolution of B, or (d) the 
merger of B into A or (e) the consolidation of the cor- 
porations. 
After the enactment of the Revenue Act of 1921, 
including the definition of reorganization in clause A, 
the Treasury Department in Article 1566 of Regula- 
tions 62 modified its description of the permissible 
forms of reorganization to include: 

(1) the dissolution of corporation B and the sale of 

its assets to corporation A, or (2) the sale of its property 
by B to A, or (3) the sale of the stock by B to A, or 
(4) the merger of B into A, or (5) the consolidation of 
A and B, or (6) the acquisition by A of a majority of 
the voting stock and a majority of the total number of shares 
of all other classes of stock of B or of substantially all of 
the properties of B. 
It is significant that items (2) and (3) of the 1921 
regulation omitted the requirement of dissolution 
present in the regulation under the 1918 Act, and 
did not introduce such requirement in item (6). The 
regulation in this latter form was continued under 
the 1924 and 1926 Acts, with only the addition of a 
new item (7) to cover the definition of reorganization 
in clause B introduced in the 1924 Act, and as so 
modified, but with the omissions of items (1), (2) 
and (3), was repeated in the regulations under the 
1928 and 1932 Acts. And yet, with this consistent 
record of departmental construction, unqualified by 
office rulings and with no change by Congress in 
the language of the definition, the Board of Tax 
Appeals for the first time in 1933 announces that 
there cannot be a reorganization within the paren- 
thetical phrase in clause A unless there is a dissolu- 
tion of one of the corporations concerned in the 
reorganization ! 

The Board’s novel theories of the definition of 
reorganization were soon tested. In Winston Bros. 
Co. v. Commissioner, 28 B.T.A. 1248 (August 23, 
1933), 29 B.T.A. 905 (January 24, 1934), the Winston 
Co., which owned 68 per cent of the common stock 
of the Winston-Dear Co., in 1928, in exchange for the 
net assets of the Winston-Dear Co., issued preferred 
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and common stock, which was distributed to the 
stockholders of the Winston-Dear Co., the preferred 
stock to its preferred stockholders and the common 
stock to its common stockholders, including the 
Winston Co., in liquidation and upon dissolution oi 
the Winston-Dear Co. The Board first held that the 
Winston Co. derived taxable gain upon the surrender 
of its Winston-Dear stock for its own stock, saving 
that it was never the Congressional intent that the 
provisions for non-recognition of gain or loss “should 
embrace an exchange of stock for stock in the case 
of a liquidation, whether or not in connection with 
a reorganization.” Upon reconsideration the Board 
held that the gain upon the surrender of stock for 
stock upon liquidation was not recognizable because 
in connection with a reorganization. Apparently the 
Board appreciated the dilemma in which its first 
decision had placed it, for a failure to dissolve the 
Winston-Dear Co. would have stamped the acquisi- 
tion by the Winston Co. of all the properties of the 
Winston-Dear Co. as an incomplete reorganization 
under the doctrine of the Minnesota Tea Co. case. 
The concurrent application of the Minnesota Tea de- 
cision and the first Winston decision would have re- 
sulted in the entire, instead of only the partial, 
nullification of the parenthetical passage in clause A 
of the definition of reorganization, because a com- 
pletely tax-free reorganization under it would have 
become impossible. 


The conclusion to be drawn from the decisions 
above discussed, taking them at their face value, is 
that clause A of the definition of reorganization 
should be interpreted as if it read as follows, the 
additions through judicial legislation being italicized: 


The term “reorganization” means (A) a merger or con- 
solidation (including the acquisition by one corporation 
in whole or in part through the issue of its stock or securities 
of at least a majority of the voting stock and at least 
a majority of the total number of shares of all other 
classes of stock of another corporation, or substantially 
all the properties of another corporation, accompanied by 
the dissolution of such other corporation). 


The first interpolated phrase originates in the deci- 
sions (unnecessary though they be) of the Circuit 
Courts in the Cortland and Pinellas cases and in the 
dictum of the Supreme Court in the Pinellas case. 
The second interpolated phrase originates in the de- 
cisions of the Board of Tax Appeals, based upon 
what is at most an argumentative dictum of the 
Circuit Court in the Cortland case.® 


III 


URNING to a consideration of clause B of.the 
definition of reorganization, it stood unscathed 
from its first enactment in the Revenue Act of 1924 
for ten years. While clause A obviously was con- 


® Other recent decisions of the Board construing clause A of the defini- 
tion of reorganization include the following: Miller v. Commissioner, 29 
B. T. A. No. 189 (February 13, 1934) (no dissolution and no reorganiza- 
tion); J. M. Harrison, Inc. v. Commissioner, 30 B. T. A. No. 70 (April 
20, 1934) (dissolution and reorganization); Ballwood Co. v. Commis- 
sioner, 30 B. T. A. No. 101 (May 4, 1934) (no dissolution and no re- 
organization) ; J. S. Rippel & Co. v. Commissioner, 30 B. T. A. No. 175 
(June 29, 1934) (no dissolution and no reorganization); Woodward v. 
Commissioner, 30 B. T. A. No. 186 (July 20, 1934) (dissolution and re- 
organization); in Western Industries Co. v. Commissioner, 30 B. T. A. 
No. 125 (May 31, 1934), where the petitioner in 1926 had transferred 
35.2 per cent of its net assets to another corporation in exchange for 
cash and stock of the latter, distributing the cash and retaining the 
tock, it was held that the transfer was not of “substantially all the 
Toperties” of the petitioner and in any event because of the continued 
existence of the petitioner did not constitute a reorganization within 
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cerned with combination or addition, clause B is 
chiefly concerned with segregation or subtraction. 
Perhaps the most common form of reorganization 
consummated since the introduction of clause B in 
the statute has been the transfer by a corporation of 
part of its assets to another corporation in exchange 
for at least 80 per cent of the stock of the second cor- 
poration, and apparently no one until recently has 


ever questioned the scope of the simple language of 
clause B.?° 


In Gregory v. Commissioner, 27 B.T.A. 223, the 
petitioner owned all the stock of United Mortgage 
Corporation, which held among its assets stock of 
Monitor Corporation. To facilitate a sale of the 
Monitor stock with the least burden of taxation, the 
following plan was conceived and consummated in 
1928: A new corporation, the Averill Corporation, 
was organized; in exchange for the transfer to it by 
the United Corporation of stock in the Monitor Cor- 
poration, the Averill Corporation issued all of its 
stock, which was distributed to Mrs. Gregory, the 
sole stockholder of the United Corporation, without 
the surrender by her of her stock in the United Cor- 
poration; and a few days later the Averill Corpora- 
tion was dissolved and distributed the stock of the 
Monitor Corporation as a liquidating dividend to 
Mrs. Gregory, who thereupon sold such stock. The 
petitioner maintained that the distribution to her of 
the Monitor stock by the Averill Corporation was 
a distribution in complete liquidation, her receipt of 
the Averill stock having been in connection with a 
reorganization, while the Commissioner asserted that 
the petitioner received the Monitor stock as an ordi- 
nary dividend. The Board of Tax Appeals sustained 
the petitioner’s position.™ 

Upon appeal the Circuit Court of Appeals for the 
Second Circuit, in 69 Fed. (2d) 809 (March 19, 1934), 
disagreeing with both the Board and the Commis- 
sioner, held that the petitioner received the stock of 
the Averill Corporation, not of the Monitor Corpora- 
tion, as an ordinary taxable dividend from the United 
Corporation, on the ground that the transfer of the 
Monitor stock to the Averill Corporation in exchange 
for the issuance of the stock of the Averill Corpora- 
tion was not a reorganization as defined in clause B 
of the statute. The Court agreed “with the Board 
and the taxpayer that a transaction, otherwise within 
an exception of the tax law, does not lose its im- 
munity, because it is actuated by a desire to avoid, 
or, if one choose, to evade, taxation,” and declined 
to treat “as inoperative the transfer of the Monitor 
shares by the United Mortgage Corporation, the 
issue by the Averill Corporation of its own shares 
to the taxpayer, and her acquisition of the Monitor 
shares by winding up that company.” Nevertheless, 
even though the facts answered the dictionary defini- 
tions of each term used in the statutory definition, 





clause A. Incidentally, although the Board found that the transferee 
corporation was organized for the purpose of consolidating a number 
of businesses, it laid stress on the lack of a “plan of reorganization’’! 
Cf. C. H. Mead Coal Co. v. Commissioner, 28 B. T. A. 599; 72 Fed. (2d) 
22 (C. C. A., 4 Cire., June 20, 1934). 

10 In Spangler v. Commissioner, 29 B. T. A. No. 51 (October 31, 1933), 
where the National Bank in 1928 had transferred part of its assets, 
$300,000 in cash, to the National Company in exchange for all the stock 
of the latter, and had then distributed such stock to the stockholders 
of the National Bank, it was held that the transaction was a reorganiza- 
tion, not within clause A, but within clause B. Boehringer v. Commis- 
sioner, 29 B. T. A. 8. 

11 Cf, Evans Products Co. v. Commissioner, 29 B. T. A. 992. 
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and, as the Board said, as the articulation of a statute 
increases, the room for interpretation must con- 
tract,!? the Court concluded that Congress did not 
mean to cover such a transaction; that “the meaning 
of a sentence may be more than that of the separate 
words, as a melody is more than the notes”; and 
that the readjustment must be undertaken “for rea- 
sons germane to the conduct of the venture in hand, 
not as an ephemeral incident, egregious to its prose- 
cution.” In short, the Court said: 

The Averill Corporation had a juristic personality, what- 
ever the purpose of its organization; the transfer passed 
title to the Monitor shares and the taxpayer became a 
shareholder in the transferee. All these steps were real, 
and their only defect was that they were not what the 
statute means by a “reorganization,” because the trans- 
actions were no part of the conduct of the business of 
either or both companies; so viewed they were a sham, 
though all the proceedings had their usual effect. 

The opinion in the Gregory case (at page 811) but- 
tresses its conclusion by saying that it accords both 
with the history of the section and with its interpre- 
tation by the courts. As to the history, it is said 
that clause B was intended as supplementary to the 
provision permitting the tax-free distribution, in con- 
nection with a reorganization, of stock of a party 
to a reorganization, without surrender of the stock- 
holders’ old stock, and that in the House Report 
and the Senate Report on the 1924 bill the purpose 
was stated to be to exempt “from tax the gain from 
exchanges made in connection with a reorganization 
in order that ordinary business transactions will not 
be prevented.” The first proposition is at least argu- 
able, as will have been observed from the historical 
outline above, particularly as the provision which 
clause B was intended to supplement, according to 
the Circuit Court, has been eliminated from the 1934 
Act, although clause B is retained. As to the second 
proposition, the paragraph from which the phrase 
was quoted appears, not in connection with the ex- 
planation, set forth above, of the insertion of 
clause B, but in connection with the express recog- 
nition in the 1924 Act in Section 203 (b) (3) that no 
gain or loss is to be recognized if a corporation a 
party to a reorganization exchanges property for 
stock or securities in another corporation a party to 
the reorganization. The complete paragraph is as 
follows: 

Congress has heretofore adopted the policy of exempt- 

ing from tax the gain from exchanges made in connec- 
tion with a reorganization, in order that ordinary business 
transactions will not be prevented on account of the pro- 
visions of the tax law. If it is necessary for this reason 
to exempt from tax the gain realized by the stockholders, 
it is even more necessary to exempt from tax the gain 
realized by the corporation. 
More pertinent is the statement from the Gregg and 
the Committee reports quoted above that the specific 
exception from tax of certain cases of exchanges 
“results in definiteness and accuracy and enables a 
taxpayer to determine prior to the consummation of 
a given transaction the tax liability that will result 
therefrom” ; and another portion of the Gregg report 
dealing with exchanges points out that: 

The intention of the party at the time of the exchange 


is difficult to determine, is subject to change by him, and 
does not present a fair basis of determining tax liability. 


12 Cf. Delaware & Hudson Co. v. Commissioner, 65 Fed. (2d) 292, 293 
(C. C. A., 2 Cise.). 
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With respect to the interpretation of clause B by the 
courts, the Circuit Court cites the Pinellas case and 
the Cortland case,’* which have been discussed above, 
saying almost naively regarding the interpretation 
placed upon clause A by the decisions in those cases: 

The violence done the literal interpretation of the words 
is no less than what we do here. 

The Circuit Court also argues that the Revenue 
Act itself “gives evidence that, on occasion anyway, 
the purpose of a transaction should be the guide.” 
What seems to be an answer to that contention is 
that, where Congress has intended the purpose of a 
transaction to be material, it has been able to say 
so, as in Section 112 (k) of the Revenue Act of 
1932, providing, in connection with exchanges, that 
a foreign corporation shall not be considered a corpo- 
ration unless it has been established to the satisfac- 
tion of the Commissioner that the transfer was not 
in pursuance of a plan having as one of its principal 
purposes the avoidance of Federal income taxes. 

A fundamental fallacy of the Gregory decision ap- 
pears to lie in the Court’s confusion of intent and 
motive and in the disregard of intent in an attempt 
to make motive control the construction of the stat- 
ute. The motive of Congress in enacting the reor- 
ganization provisions was quite likely to facilitate 
ordinary business transactions, as well as, more gen- 
erally, to enable both taxpayers and the Treasury 
Department definitely to determine whether any 
corporate readjustment resulted in taxable gain. 
The general intent of Congress was to postpone 
recognition of gain where a taxpayer’s investment 
was in essence continued, although in different cor- 
porate form. Its specific intent was to postpone 
recognition of gain upon exchanges or distributions 
in connection with a “reorganization,” expressly <e- 
fined in clause B as a transfer by a corporation of 
assets to another corporation if immediately after 
the transfer the transferor or its stockholders own 
80 per cent of the stock of the transferee corporation. 


Concretely, the intent of Congress was to stamp as 
a “reorganization,” for the purposes of the reorgani- 
zation provisions, a transaction by which corpora- 
tion X transferred asset M to corporation Y in 
exchange for 80 per cent or more of the stock of 
corporation Y (or less if corporation X or its stock- 
holders already owned stock of corporation Y). 
X would continue its interest in the asset M through 
its control of the stock of Y corporation, or, if the 
stock of Y were distributed to the stockholders of X, 
they would hold the stock of two corporations to- 
gether having the same assets as the former single 
corporation. It may be that the motive for such a 
transaction was to incorporate a branch of X in 
another State, for business convenience or to reduce 
State taxes; or to effect a segregation, required by 
law, of the assets of X; or to permit the subsequent 
acquisition by third persons of an interest in Y cor- 

(Continued on page 686) 


13 The Court also cites Lonsdale v. Commissioner, 32 Fed. (2d) 537 
(C. C. A., 8 Cire., April 18, 1933), in which the court held that clause 
B, pursuant to its terms, “required a transfer by a corporation,” and not 
by third parties, and refused to ignore corporate entities; and Prairie 
Oil & Gas Co. v. Motter, 66 Fed. (2d) 309 (C. C. A., 10 Cire., July 13, 
1933), in which, one corporation having purchased the properties or the 
stock of another corporation for cash, the Court held that there was no 
reorganization within clause A 
1954) also Ballwood Co. v. Commissioner, 30 B. T. A. No. 101 (May 4, 
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Depreciation Policy of the Bureau 
of Internal Revenue 


By D. W. Martin * 


EPRECIATION as it relates to Federal in- 
D come taxes has become a problem of increas- 

ing importance and has been the subject of a 
considerable amount of publicity in recent months. 
It is believed desirable, therefore, to review the events 
which have led up to the promulgation of Treasury 
Decision 4422 and to outline briefly what it con- 
templates. 


On December 3, 1933, the Sub-Committee of the 
House Committee on Ways and Means in its con- 
sideration of revenue legislation issued a report 
which included a statement that deductions on ac- 
count of depreciation had been increasing for years, 
and for the year 1930, depreciation deducted on the 
income tax returns of those reporting net income 
amounted to 28.2 per cent of the net income before 
depreciation. The report stated that depreciation 
deductions did not represent a current cash outlay 
and could, therefore, be deferred without injustice. 
The Sub-Committee then recommended in reduction 
of 25 per cent in the depreciation deductions of all 
taxpayers for the years 1934, 1935 and 1936. 


The Treasury Department opposed on several 
grounds this arbitrary reduction and Secretary Mor- 
genthau in a letter dated January 26, 1934, urged that 
the situation could be more equitably remedied 
through proper administrative measure than through 
legislation. Since the attitude of the Treasury De- 
partment with regard to this matter is clearly set 
forth in Secretary Morgenthau’s letter, it is believed 
important to read its entire contents." 


January 26, 1934. 
Hon. Robert L. Doughton, 
Chairman of Committee on Ways and Means, 
House of Representatives, 
Washington, D. C 


My dear Mr. Chairman: 


In connection with the consideration now being given by 
the Ways and Means Committee to the inclusion in the 
pending revenue bill of some provision limiting or restrict- 
ing the amount of deductions that may be allowed for de- 
preciation, I believe it important that your committee 
should be informed regarding the action now proposed by 
the Bureau of Internal Revenue with respect to that subject. 


Section 23(k) of the Revenue Act of 1932 grants as a 
deduction “A reasonable allowance for the exhaustion, 
wear and tear of property used in the trade or business, 
including allowance for obsolescence.” In interpreting this 
section, Article 205 of Treasury Regulations 77 provides 
that: “While the burden of proof must rest upon the 
taxpayer to sustain the deduction taken by him, such de- 
duction will not be disallowed unless shown by’ clear and 
convincing evidence to be unreasonable.” Acting under 
those provisions and the corresponding provisions of prior 
acts and regulations, the Bureau has attempted to check 
the amount of depreciation deductions taken in income tax 
returns by an investigation through its field officers of the 


*Chief of the Timber Section, Valuation Division of the Bureau of 
Internal Revenue. Address delivered before the Ohio Society of Certi- 
fied Public Accountants, at its meeting September 10-12, 1934. 

* Editor’s Note.—This letter was previously published in the June, 
1934 issue of THe Tax MaGazIneE, at page 280, in footnote to article by 
Lloyd C. Gibson entitled “Bureau’s New Depreciation Policy: Its Prac- 
tical Significance.” 


records of taxpayers and by the preparation of detailed and 
often burdensome depreciation schedules which are ordi- 
narily necessary before judging the reasonableness of the 
deduction. In preceding in this manner the Bureau _has 
been handicapped in at least two important respects. First, 
the volume of this work has been such as to preclude the 
preparation of proper schedules in many cases. Second, 
the Bureau has been placed in the position of having to 
show by clear and convincing evidence that the taxpayer’s 
claim was unreasonable, a particularly difficult matter since 
the determination of the useful life of assets and the con- 
sequent rates of depreciation is largely within the tax- 
payer’s experience. 

The Bureau has for several months had under considera- 
tion more effective means of administering the depreciation 
provisions. This study has shown that through past de- 
preciation deductions many taxpayers have (as shown by 
facts now known to exist) built up reserves for deprecia- 
tion which are out of proportion to the prior exhaustion, 
wear and tear of the depreciable assets. If past methods 
are continued, the amount representing the basis of the 
assets will be completely recovered through depreciation 
deductions before actual useful life of the assets has 
terminated. 


In order to overcome this condition the Bureau proposes 
to reduce substantially the deductions for depreciation with 
respect to many taxpayers in various industries so that 
for the remaining life of the assets depreciation will be in 
effect reduced to the extent that it may have been excessive 
in prior years. 

It is intended that this end shall be accomplished, first, 
by requiring taxpayers to furnish the detailed schedules 
of depreciation (heretofore prepared by the Bureau), con- 
taining all the facts necessary to a proper determination 
of depreciation; second, by specifically requiring that all 
deductions for depreciation shall be limited to such amounts 
as may reasonably be considered necessary to recover dur- 
ing the remaining useful life of any depreciable asset the 
unrecovered basis of the asset; and third, by amending the 
Treasury regulations to place the burden sustaining the 
deductions squarely upon the taxpayers, so that it will no 
longer be necessary for the Bureau to show by clear and 
convincing evidence that the taxpayer’s deductions are un- 
reasonable. These changes will increase the revenue sub- 
stantially, and, although difficult to estimate, records 
indicate that the amount of the increase in revenue will 
equal that which would result from the proposal of the 
Ways and Means Committee. 


Although the studies of depreciation made in the Bureau 
bear out the conclusion of the Ways and Means Committee 
that as a whole the deductions taken for depreciation in 
the past have been excessive when considered in the light 
of the facts now known to exist, it is the opinion of the 
present Bureau officials that the situation can be more 
equitably remedied through proper administrative measures 
than through legislation which would arbitrarily reduce 
each and every taxpayer’s depreciation allowance by a cer- 
tain percentage, whether or not the allowance may have 
been excessive for past years. I concur in this opinion, and 
I therefore urge that the matter be rested on proper admin- 
istration rather than on legislative action. 

Very truly yours, 
(Signed) Henry Morgenthau, Jr., 
. Secretary of the Treasury. 


Recognizing the fairness of the position taken by 
the Department and relying on the assurance of 
proper administration, Congress refrained from mak- 
ing any statutory changes affecting depreciation 
deductions. 
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The Department promptly issued Treasury Deci- 
sion 4422, which requires that taxpayers claiming 
deduction for depreciation must furnish full and 
complete information with respect to the cost or 
other basis of the assets in respect of which depre- 
ciation is claimed, their age, condition and remaining 
useful life, the portion of their cost or other basis 
which has been recovered through depreciation al- 
lowances for prior taxable years, and such other 
information as the Commission may require in sub- 
stantiation of the deduction claimed. 


Following the promulgation of Treasury Decision 
4422, the Bureau of Internal Revenue on April 4, 
1934, issued IT:A&C-Mimeograph Coll. No. 4170, 
R. A. No. 714, which gives the instructions necessary 
for the proper preparation of the information required 
in support of depreciation deductions. Before pre- 
paring the data requested in any case, this Mimeo- 
graph should be carefully studied,” since in it will be 
found the answers to many of the questions which 
are bound to arise in connection with the require- 
ments of Treasury Decision 4422. An examination 
of the Mimeograph will indicate, for example, that 
no taxpayer is required to furnish further data in 
connection with depreciation deductions, unless offi- 
cially requested to do so by an agent of the Bureau. 
Revenue agents and other examining officers are in- 
structed to review each case to insure the necessity 
of schedules before requesting their preparation, and 
officials of the Bureau have been especially cau- 
tioned to observe the following instructions con- 
tained in the Mimeograph: 

If upon the review of the return of any taxpayer, it is 
apparent that the deduction claimed for depreciation is a 
very minor factor in determining net income, or that the 
facts indicate conclusively that the deduction claimed in the 
return is not in excess of the correct amount, or where it 
is clearly evident that no taxable income will be developed, 
the schedules need not be furnished for such year. 

Likewise, it will be found if the information filed 
in connection with prior year returns meets the pres- 
ent requirements, it will not be necessary to dupli- 
cate that information. 


It should be evident, therefore, that taxpayers who 
have taken clearly reasonable depreciation deduc- 
tions for all years will not have to prepare schedules 
to comply with Treasury Decision 4422, and other 
taxpayers will not have to duplicate information al- 
ready on file. 


For those taxpayers who are required to file sched- 
ules, instructions are given for their preparation. In 
connection with the form of schedule to be used, the 
following statement appearing in the Mimeograph 
is important to those called upon to prepare them: 


The accompanying form of schedule has been prepared 
for use in compiling the information required, and while 
it is believed applicable to most cases, any form that will 
clearly set forth the information required may be used in 
order to substantiate the cost or other basis of the property 
and the depreciation claimed. 


The preparation of the information called for in 
the schedule is intended to furnish a picture of the 


past history of the asset and depreciation reserve 
accounts as previously determined for income tax 





2 Editor’s Note.—This mimeograph is discussed in detail in the article 
by Lloyd C. Gibson “Bureau’s New Depreciation Policy: Its Practical 
Significance,” which appeared in the June, 1934 issue of THe Tax 
MAGAZINE, p. 279 et seq. 
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purpose, or in other words, an analysis of the costs 
and reserves with respect to the depreciable prop 
erty. The schedule that will best give this picture 
is ordinarily the one to use. The basic information 
requires only four columns to include charges and 
credits to the asset account with the same for the 
depreciation reserve account, other columns should 
provide for totals or rearrangements to facilitate the 
computation under certain methods of computing 
depreciation. If the taxpayer has no decided choice 
in the matter of schedules, it is believed desirable 
that the one accompanying the Mimeograph be con 
formed to. 


After the schedule has been prepared, the instru 
tions contained in the Mimeograph are to be fol 
lowed. These instructions are: 

If, upon examination and verification of the schedule, 11 
is found that the cost or other basis of any depreciable 
property has been fully recovered though the property is 
still in use or where the reserve as provided is higher than 
is justified by the actual physical condition of the property, 
it will be presumed that the depreciation rates allowed in 
the past have been excessive. After careful consideration 
of the information filed in accordance with the require 
ments of this Mimeograph, the examining officer should 
follow the provisions of this mimeograph and of Treasury 
Decision 4422 in determining rates of depreciation for the 
years under consideration. 

In effect this requires the determination of the 
unrecovered cost of the assets still in service and 
its apportionment ratably over the estimated remain 
ing useful life. As a matter of fact, this can only be 
accomplished exactly where one asset is under con 
sideration, however, it is not intended, in order to 
conform to Treasury Decision 4422, that the asset 
account must be broken down into item accounts. 
[t is perfectly satisfactory and even desirable to 
consider groups of assets having approximately the 
same average lives. Under this system, the determi- 
nation of the average life of all of the assets in the 
group is involved instead of the life of each item 
which means the saving of a mass of accounting 
detail. 


The fact that the Bureau is permitting deprecia 
tion accounting based on averages introduces a new 
conception in regard to the accounting for retire 
ments of property. This principle is stated in the 
Mimeograph as follows: 

Where an account contains more than one item it will 
be presumed that the rate of depreciation is based upon the 
average lives of such assets. Losses claimed on the norma! 
retirement of-assets in such an account are not allowable, 
inasmuch as the use of an average rate contemplates the 
normal retirement of assets both before and after the aver- 
age life has been reached and there is, therefore, no possi- 
bility of ascertaining any actual loss under such circumstances 
until all assets contained in the account have been retired 
In order to account properly for such retirements the 
entire cost of assets retired, adjusted for salvage, will be 
charged to the depreciation reserve account, which will 
enable the full cost or other basis of the property to be 
recovered. 

The principle or average life rates applies to ac- 
counts having only one type of assets as well as to 
accounts containing numerous assets of different 
types. To illustrate, an electrical company may have 
an account containing 100,000 poles for which past 
experience indicates that some poles will be retired 
the first year in service with an increase in the 
number of retirements up to the time the average life 
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is reached and a decrease in the number of retire- 
ments thereafter. The longest lived poles in the 
account may be 30 years (the maximum life), while 
the average life of all the poles may be approximately 
20 years. Another example may be cited of a ma- 
chinery account made up of motors, lathes, pumps, 
etc., for which the estimated average life of all the 
items is 20 years, the average life rate being 5 per 
cent. In this account some of the equipment may 
be retired or discarded within 10 years while some 
of the machinery may last as long as 33 years. If 
the average life is considered to be 20 years, expe- 
rience would show that some items of equipment 
will be discarded before the twentieth year and other 
items afterwards. In neither of the above illustra- 
tions would there be any loss allowable on the equip- 
ment retired unless all of the assets in the account 
have been retired or abandoned and full recovery 


of the capital has not been had through prior 
deductions. 


In order to provide for retirement loss accounting 
for those taxpayers desiring this form, it has been 
provided that losses may be taken in single item 
accounts or in classified accounts, where it is the 
consistent practice of the taxpayer to base the rate 
of depreciation on the expected life of the longest 
lived asset contained in the account. 


In the illustration previously given where the max- 
imum expected life of the longest lived poles in the 
pole account was 30 years, if a rate of 314 per cent 
were applied to the account, a loss could be taken 
on every pole retired prior to the thirtieth year. 
Likewise in the machinery account the depreciation 
rate should be 3 per cent for use in determining the 
depreciation allowance as well as the loss on those 
assets retired prior to the thirty-third year. 

The average life rate method as well as maximum 
life method with losses tends to spread the recovery 
of the cost over the service life. In general, however, 
the average life rate method gives the deduction 
somewhat sooner, is much easier to account for and 
is, therefore, more acceptable to taxpayers. 


The Revenue Act, together with the appropriate 
Regulations, provide for the computation of a profit 
or loss in the case of casualty or sale and also allows 
a deduction for obsolescence. Normal obsolescence 
should be provided for in the rate of depreciation 
whether the rate is based on average life or on the 
maximum life, but unforeseen economic changes 
which render assets obsolete, cannot be predicted 
in the depreciation rate and must, therefore, have 
especial accounting. It is necessary therefore, no 
matter what method of depreciation accounting is 
adopted, to make a profit or loss computation in the 
three instances mentioned, and it is the intention 
ordinarily to confine loss allowances to those three 
causes. 

[t follows, therefore, that losses on the ordinary 
retirement of assets are not allowable in any case 
unless the rate of depreciation is based upon the 
maximum life and then only in item and classified 
accounts, and that losses on any method of account- 
ing may be allowed in the case of casualty, sale or 
obsolescence other than ordinary provided such dis- 
position is not contemplated in the depreciation rate. 
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In conclusion it is desired to emphasize that the 
policy of the Bureau of Internal Revenue concerning 
depreciation is to approve the deductions taken in 
the returns for those taxpayers who have always 
taken clearly reasonable amounts. Where excessive 
amounts have been deducted it is intended that ad- 
justments will be made with the least possible effort 
and expense consistent with a proper determination 
in conformity with Treasury Decision 4422. 


Answers to Questions Concerning Treasury 
Decision 4422 


HERE has appeared in print recently several 
A references to Treasury Decision 4422, which 
indicate considerable uncertainty in the minds of 
some accountants regarding its provisions. Numer- 
ous questions have also been asked by the different 
revenue agent’s offices in regard to the application 
of the provisions. A number of the questions, which 
have arisen, are set forth in the following para- 
graphs, with answers in explanation of the policy 
of the Bureau with respect thereto. 


Question 1. Is the Treasury Department under 
Treasury Decision 4422 committed to obtaining 
$85,000,000 per annum additional revenue for the 
next three years? 


Answer. The Treasury Department is not com- 
mitted to obtaining any definite figure. The asser- 
tion made in Secretary Morgenthau’s letter to the 
effect that “these changes will increase the revenue 
substantially and although difficult to estimate, rec- 
ords indicate that the amount of the increase in rev- 
enue will equal that which would result from the 
proposal of the Ways and Means Committee.” This 
is considered to be a fair statement of what is to be 
expected. It should be considered in this respect 
that the Bureau never agreed that the arbitrary 25 
per cent deduction proposed by the Ways and Means 
Committee would develop $85,000,000 tax annually 
for as a matter of fact it was believed that the amount 
would be much less. In any event, the attitude of 
the Bureau is not to colfect any certain amount of 
tax, but to collect the correct tax. 


Ouestion 2. What advice should the accountant 


give a taxpayer in regard to depreciation deductions 
in filing current income tax returns? 


Answer. In general, taxpayers should be advised 
to include in their current returns deductions for 
depreciation which are considered reasonable under 
the current law and regulations. Unless the tax- 
payer has been asked by an official of the Govern- 
ment to submit the information called for under 
Treasury Decision 4422, it is not necessary to make 
any change in the customary method of reporting 
the depreciation deductions. Of course, there may 
be specific reasons in some cases where the account- 
ant should advise the taxpayer to make a change, 
but no rule can be laid down for each case would 
have to be considered on its merits. 


Question 3. Are the three exceptions to the gen- 
eral rule that all taxpayers should file schedules un- 
der Treasury Decision 4422 an indication that the 
Bureau is only interested in obtaining additional 
taxes and will not cooperate with the taxpayer to 
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determine the correct depreciation unless additional 
tax is involved? 


The exceptions are— 


1. Where depreciation is a minor factor. 

2. Where depreciation is clearly reasonable. 

3. Where no tax will be developed as a result of 
adjustment. 


Answer. The exceptions were included only for 
the benefit of taxpayers and not because of any atti- 
tude of the Bureau, that only cases involving addi- 
tional taxes would be reviewed. It is not believed 
that taxpayers, whose depreciation deductions have 
been reasonable or where income was not affected, 
would desire to go to the trouble and expense of 
preparing schedules when no change would be in- 
volved for the current year. However, if any tax- 
payer whose returns fall within the exceptions does 
desire to. file the schedules and determine the cor- 
rect base and rates of depreciation, the Bureau will 
cooperate for that purpose. 


Question 4. If information in accordance with 
Treasury Decision 4422 has already been filed by 
the taxpayer, but is not in the form suggested by 
the Bureau is it necessary that the schedules be 
recompiled? 


Answer. It is not necessary to recompile any sched- 
ules. The information is what the Bureau wants 
and the form is not so important. 


Question 5. Is the statement in the Mimeograph 
that where “it is found that the cost or other basis 
of any depreciable property has been fully recovered 
though the property is still in use or where the reserve 
as provided is higher than is justified by the actual 
physical condition of the property, it will be presumed 
that the depreciation rates allowed in the past have 
been excessive,” a denial of the deduction for obso- 
lescence as contemplated by the Income Tax Law 
and Regulations? 


Answer. This section of the Mimeograph is not 
a denial of an obsolescence deduction. It will be 
noted that in any plant where this condition pre- 
vails, it will be “presumed” that the rate has been 
excessive. Now a showing of fact contrary to the 
presumption overcomes the presumption and, there- 
fore, this provision in the Mimeograph means that 
a taxpayer will have to prove his claim for a deduc- 
tion of obsolescence and that is just the same as it 
always has been. In the Mimeograph also appears 
this statement—‘Where the taxpayer by clear and 
convincing evidence shows that assets are disposed 
of before the expiration of the normal expected life 
thereof, as for example, because of casualty, obso- 
lescence, other than normal, or sale, losses on the re- 
tirement of such assets may be allowed, but only 
where it is clearly evident that such disposition was 
not contemplated in the rate of depreciation.” This 
is a definite provision for a loss due to obsolescence 
and, furthermore, the Treasury Decision and the 
Mimeograph itself provide for obsolescence when 
the depreciation on the assets still in use is to be 
based on “the remaining useful life.” If depreciation 
is to be computed on the remaining useful life, the 
rate will automatically include the expended normal 
obsolescence. 
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Question 6. If a composite or classified plant ac- 
count is broken down into all of its items, will a 
profit or loss be computed on the retirement of each 
separate item? 

Answer. Yes, if the rate is based on the longest 
expected life of the assets involved. If the rate is 
based on averages, losses will not be allowed on 
the normal retirement of assets except where there 
is only one asset of like nature in the total property 
account. This matter is really a factor of vital im- 
portance in the Mimeograph, for the conception of 
whether or not losses are to be allowed on the normal 
retirement of assets does not depend now on the 
kind of accounts that are kept, but on whether or 
not the depreciation rate is based on average lives 
or On maximum lives. 


Question 7. Should taxpayers be advised to with- 
hold settlements under Treasury Decision 4422, until 
its principles and the Bureau procedure thereunder 
have been tested in the Courts? 

Answer. The principles laid down under Treasury 
Decision 4422 are a matter of law in so far as the 
1932 and subsequent Acts are concerned. The 1932 
Act states, that proper adjustment in respect of prop- 
erty shall in all cases be made: 


(B) In respect of any period since February 28, 1913, for 
exhaustion, wear and tear, obsolescence, amortization and 
depletion to the extent allowed (but not less than the 
amount allowable) under this Act or prior income tax laws. 


(C) In respect of any period prior to March 1, 1913, for 
exhaustion, wear and tear, obsolescence, amortization and 
depletion to the extent sustained. 

For prior Revenue Acts, the principles have al- 
ready been decided by the Supreme Court and other 
courts. In this connection there are only three pos- 
sible situations that may arise under Treasury De- 
cision 4422. They are, (1) Depreciation in the past 
has been reasonable. (2) Depreciation in the past has 
been inadequate. (3) Depreciation in the past 
has been excessive. Obviously, Treasury Decision 
4422 is not a factor where depreciation in the past 
has been reasonable for there is no adjustment to 
make. However, the principle that the cost should 
be spread over its remaining useful life has been laid 
down by the Supreme Court in the case of Ludey v. 
U. S., decided May 16, 1927 [274 U. S. 295]. In the 
case of the taxpayer, who took inadequate deprecia- 
tion in the past years there are numerous Board of 
Tax Appeals decisions, which state that any insufh- 
ciencies in the past cannot be made up in later years. 
The Supreme Court decision, which bears on this 
point is the case of Burnett v. Thompson Oil and Gas 
Company, decided April 13, 1931 [283 U. S. 301], 
which holds that a taxpayer cannot recover in later 
years, deductions that apply to prior years. 

Where excessive depreciation was taken in the 
past, and the deduction for the future reduced, atten- 
tion is directed to the case of Alpin J. Cameron v. 
Commissioner, which was decided by the U. S. Board 
of Tax Appeals (8 BTA 120) and sustained by the 
Circuit Court of Appeals, first Circuit, February 25, 
1932 [56 Fed. (2d) 1021] with no appeal to the Su- 
preme Court. The decision in this case upholds the 
principles set forth in Treasury Decision 4422. 
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Tax Problems in the Light of the 


Recovery Program 
Ill. State and Local Tax Problems 


By Prorgessor PAuL HAENSEL * 


ITH reference to a model State and Local 
\ \ Tax System, my chart presupposes a con- 

siderable amount in grants from the Fed- 
eral treasury.’ Assuming a total state and local tax 
bill of about $6,250,000,000 a year, I think that under 
the present conditions there is no possibility of 
raising, by means of any rational system of state 
and local taxes, more than about $3,500,000,000 a 
year. An increase in local expenditures benefiting 
local real estate or lowering the cost of living, along 
with a rise in general prosperity, will naturally en- 
hance the tax capacity of the population. There- 
fore, the reader should not attach any serious 
importance to the total of the proposed tax bill: I 
mean only that the existing tax bill of the state 
and local bodies should be reduced approximately 
by half, and I take the 3% billion tax revenue as 
a working hypothesis. About $2,750,000,000 will be 
available under my scheme for state and local pur- 
poses from Federal grants. 


The guiding principles in framing a rational state 
and local tax system are: (1) The character of 
public expenditure should always be taken into con- 
sideration from the standpoint of cui bono (who 
gets the profit?) ;? (2) A distinction should be made 
in the approaches for raising tax revenue between 
rural and city population; (3) The limited area of 
the state or of its local political subdivisions im- 
poses certain restrictions in using the ability prin- 
ciple of taxation (this principle should be applied 
chiefly for defraying national expenditures) and re- 
quires that the tax burden be put on those economic 
sources which are chiefly benefited by the state or 
local expenditure; (4) The Federal grants, amount- 
ing in my scheme, to about $20 per head of popu- 
lation should be used mainly for defraying state 
and local expenditure of national importance so as 
to assure some normal standard of public adminis- 
tration all over the country.* All expenditure of local 
character or exceeding the average standard should 
be laid on the shoulders of the local population and 
its local economic sources; (5) Competition with 





* Professor at Northwestern University (since 1930), formerly at the 
Universities of Moscow, Russia (1903-28) and of Graz, Austria 
(1929-30); temporarily lecturer at the London School of ‘Economics 
(1928) and University of Chicago (1929); honorary Doctor of Munich 
University ; in Tsarist times, member of the Council (Board of Directors) 
of the Imperial Bank of Russia; under the Soviet regime, president of 
the Financial Section of the Institute of Economic Research and eco- 
nomic consultant to the Commissariat (Ministry) of Finance and other 
institutions in Soviet Russia; author of numerous books and articles on 
public finance in Russian, German, English, French and Spanish. 

1See Tue Tax Macaztne, October 1934, p. 545 On the constitution- 
ality of levying taxes by Congress for distribution to the states, see the 
article by E. M. Perkins in the June issue of the North Carolina Law 
Review, 1934. 

?See my article, Zur Theorie der Kommunalbesteuerung, in Festgabe 
— Schanz, ITI, 1928, and M. S. Kendrick, Taxation Issues, 1933, 
p. 136£. 

*An equalization of assessable capacity between the various states is 
urgently needed. In the Appendix a table is given showing the con- 
siderable disparity of taxable capacity of the American states. AS a 
tesult of this disparity, very unequal chances are given to the “poor” 


the Federal Government in using the same sources 
of revenue should be avoided as far as possible, and 
cooperation in raising revenue or in the assessment 
procedure, especially where there is a sharing in 
the proceeds, is particularly needed. Possibly a 
small percentage of Federal revenue raised with the 
cooperation of state or local administrations should 
be allocated in favor of the local administration 
funds,—a system largely applied in foreign countries. 





A Normal Communal Program 


In order to secure full cooperation of the states 
and utmost coordination of their tax policy with 
the Federal Government a special “code” should 
be elaborated for this purpose. In my scheme I 
propose to draw up a Normal Communal Program 
(hereinafter designated by the symbol NCP) the 
compliance with which should give the states con- 
siderable financial advantages. The acceptance of 
this program should be left entirely to their discre- 
tion. Constitutionally no administrative pressure is 
possible or desirable. The non-compliance with the 
NCP will, however, prevent the “recalcitrant” state 
from receiving any Federal grants and its would-be 
share in the proceeds from the Federal tax revenues 
will automatically devolve to the Federal Treasury 
for the redemption of the Federal Public Debt. ° 

Only those states which, to the satisfaction of 
the Secretary of the Treasury, comply with the re- 
quirements of the NCP would be entitled to share 
semi-annually in the proceeds from the Federal tax 
revenues, as outlined in my second article * and to 
receive Federal grants. This principle is quite con- 
sistent with the decision in Florida v. Mellon, 273, 
U.S. a. 

Such states to be eligible would be required to 
reform the general property tax (with a view to 
accepting schemes of NCP), to abolish or not im- 
pose state and local income, estate and inheritance 
taxes, gasoline and bank, railroad and insurance com- 
panies’ taxes and must waive immunity of their em- 
ployees from the Federal income tax.* Some 
regulation of the State franchise taxes is desirable. 





states to administer properly their public affairs, especially with ref- 
erence to education, crime abatement, etc., and lavishness may be easily 
displayed by the ‘‘wealthy”’ states. Federal grants will greatly remedy 
such a situation. Cf. my article in Festgabe fiir G. v. Schanz, II, 417. 
Perhaps a considerable progress in the Recovery Program for the whole 
country will be achieved, if the “poorer” states will get additional funds 
for their public affairs as outlined in my plan so that they may develop 
much higher standards of living within their limits. 

8a Tor Tax MaGAZINE, issue of November, 1934, p. 579 et seq. 

4 Possibly an arrangement could be reached whereby the states also 
will waive the tax exemption clause for all state and municipal bonds 
in the future if the Federal government will do the same. In California 
all state and local bonds are free from taxation according to Art. XIIT 
Sec. 134 of the Constitution and such enactments may complicate the 
problem. The Federal government may help in organizing a centralized 
Communal Bank on the lines of the Crédit Communal in Belgium, as 
proposed above, and allow the Postal Savings System to participate as 
compensation for abolishment of the tax exemption clause. The Federal 
government may also pay in such a case a reasonable share of state and 









































































































































































































































































































































































































































































































































































































































































































































































































States adopting the NCP would be required to 
communicate their plans and adopted enactments to 
the Secretary of the Treasury not later than two 
months before the beginning of the fiscal year. Dur- 
ing the transition period in states where the general 
property tax is temporarily retained in state and 
local finance, the principles of a classified property 
tax could be applied,® with a view to developing into 
the system of separation of tax sources as recom- 
mended by the NCP as far as the state constitutions 
may allow such a change. Temporarily some con- 
sideration for peculiar constitutional restrictions has 
to be given. 


In matters of expenditure the NCP does not im- 
pose any restrictions on the respective state or local 
administrations, but the limitations imposed by the 
NCP on the revenue sources would induce the state 
and local administrative units to display severe tax- 
consciousness and control over expenditure. Instead 
of the present light-hearted policy of indiscriminate 
piling up percentages of the property tax, he state 
and local authorities would have to select much 
more carefully the source with which to cover their 
expenditures. 


The NCP in my scheme recommends that the tax 
system be built on different or, rather, on somewhat 
different lines for Rural and for Municipal Districts, 
although almost full identity may be retained. 


Abolishing the general property tax, we must al- 
ways keep in mind that state or local revenue from 
taxation of land and buildings should be limited to 
the approximate amount of expenditure benefiting 
chiefly local real estate. The usual mistake is that 
people think they can safely raise any amount. From 
this standpoint the movement which has become 
quite popular in recent time to-limit the rate of 
the property tax is not only natural but justified to 
a great extent. Taxation raised locally should be 
based somewhat on the idea underlying special as 
sessments and fees. On the other hand, the prope 
share must be taken from those benefiting, lest we 
agree to distribute gifts at the cost of other tax 
payers. 


The Prussian Kommunalabgabengesetz of July 14. 
1893,7 was absolutely correct in recommending this 
principle, and attacks to the contrary, based chiefly 
on the abstract administrative theory repudiating a 


local taxation for Federal property held within the NCP state on con 
ditions and modes of assessment laid down by the Federal legislation, 
as is done in England. The interesting project of Mr. A. A. Berle 
presented to the U. S. Conference of Mayors on November 22, proposing 
creation of municipal credit banks with rediscount privileges at the 
federal reserve banks at a nominal interest (e. g. 4% of one per cent) for 
non-liguidating ‘‘salvage services” (hospitals, parks etc.) has its peculiar 
great dangers. If the municipalities will receive such credit practically 
free of charge, somebody else will have to pay for the remitted interest 
charge: why this burden should be borne by the nation at large bene 
fiting the rich cities, is incomprehensible. There will be an artificial 
trend towards using this “credit” rather indiscriminately. This will 
divert public funds from other useful local investments and affect un 
favorably the position of the Federal reserve system. Therefore, it is 
much more rational to organize a centralized body for cheap local credit. 
in general, on the lines of the Crédit Communal or/and on the lines of 
the British Local Loans Fund which provides the communes with cheap 
credit for certain purposes. See, for details, The Municipal Year-Book 
for 1934, p. 19, p. 1297, p. 1034 and p. 912. 

5 The general sentiment in America seems to be against classification 
in the property tax (cf. State and Local Taxation of Property, published 
by National Industrial Conference Board, 1930, p. 86, and S. E. Leland, 
The Classified Property Tax, 1928, p. 423) and, to my mind, classification 
cannot improve the inherent defects of the property tax to any sub- 
stantial degree under the existing conditions. It can be only a temporary 
expedient. 

® For details see my contribution to the Festgabe fiir G. v. Schanz, 
vol. II, Tiibingen, 1928. 
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difference between “local” and “national” expendi 
ture, may be disregarded in the light of practical 
expediency and common-sense policy. 


I. Taxation of Agriculture and Real Estate in 
Rural Districts 


N assessment of (a) agricultural land, (b) build 

ings connected with agriculture (farm houses, 
barns, etc.), (c) cattle, agricultural machinery and 
automobiles, (d) industrial undertakings processing 
agricultural produce chiefly of the owner (dairies, 
etc.), orchards, vineyards, etc., there are three pos- 
sible methods, namely: 


First method: 


(A) according to normal income (annual value), 
or 

(B) according to normal value, i. e., normal in 
come multiplied by 20 or other coefficient 
of capitalization. 


In both cases separate assessment of each (a, b, 
c) group according to definite norms or averages 
and classification is applied. 

Second method: 


(A) according to actual (regular) net income 
(equal to annual rental value), or, 

(B) according to actual (regular) fair market 
value (or capitalized actual net income) ; 


Third method: 


Temporarily, application of the old procedure 

for the purposes of a general property tax. 
The application of the third, i. e., obsolete method 
of assessment for the purposes of a general property 
tax, will remain only where the state constitution 
prohibits the necessary change or, temporarily, where 
the tax machinery cannot be revised in a short time. 
[In this case, the proposed Federal help will generally 

smooth the distressed position of the taxpayers. 


The selection between the first and the second 
method will depend on the economic conditions in 
the particular state and the efficiency of, and the 
reliability on, the tax assesors. If the tax rate is 
kept low, chiefly because of the Federal grants, the 
first method has its peculiar advantages, namely: 
the norms may be very rough and approximate— 
for instance, so much per acre, or, so much per 
acre of land divided only in two or three classes of 
fertility and location, etc.; and so much per head 
of cattle, or horses, dairy cattle—good milkers so 
much, ordinary, so much, and automobiles—year 
model at percentage of factory price. Such norms 
being simply avetages will encourage higher kinds 
of taxed objects to the benefit of the community: 
if, for instance, a good milk cow is assessed at $40, 
the taxpayers will be interested in having especially 
high grade cows, knowing that the tax at $40 assess- 
ment will give them additional advantage. There 
is no danger that our norms will be artificial and 





™ This law is still of great interest to American specialists, seeking for 
possible solutions of local taxation reforms. See the Prussian Kreis-und 
Provinzial-Abgabengesetz of April 23, 1906 (reprinted in Finanzarchiv, 
1907). Cf. also the new German federal law on the assessment procedure 
for federal, state and local tax purposes of October 16, 1934 (Reichs- 
gesetzblatt, 1934, I, 1197). 

8 Cf. also the new German federal law: ‘‘Reichsbewertungsgesetz” and 
**Bodenschatzungsgesetz,” of October 16, 1934. 
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will not exactly correspond with the actual condi- 
tions because: (a) every farmer must pay some 
amount to the community irrespective of the actual 
profit or even loss he has; (b) definite norms pro- 
tect the taxpayer from graft and unfair assessment 
and assessment and collection will cost incompar- 
ably less; (c) a certain stability in the revenue may 
be maintained which irritates the taxpayer much less 
and guarantees a more steady revenue for the state 
from year to year.® 


The second method is a much more costly pro- 
cedure and should be applied only in states with 
prevailing big capitalistic farming units which, in 
considerable numbers, fall in the higher Federal in- 
come tax brackets. This taxation according to ac- 
tual net income presupposes regular accounting and 
taking of inventories where feasible. By coopera- 
tion with Federal collectors a fairly reasonable as- 
sessment for state and local purposes may be 
reached. 


A certain simplification of the whole procedure 
may be achieved by combining both (first and sec- 
ond) methods and by approaching to some schemes 
of cadastral surveys based on actual (regular) net 
income (annual rental value), revised every eight 
or ten years. The French type may be preferred 
for this purpose where previous geological and sim- 
ilar surveys are available for making a normal 
cadastral survey. This is a costly procedure, how- 
ever, and should be resorted to only in states with 
high tax burden and advanced farming. 


The word “regular” is inserted in the previous 
definition in order to denote the peculiar approach 
in assessing agricultural property and real estate, in 
general: it is not always absolutely identical with 
net income in the sense of the accounting science 
or for Federal income tax purposes, and debts and 
mortgages will not reduce the tax liability of the 
owner of real estate.® 

As may be seen, my scheme is based entirely on 
the principle of taxing imcome: supposed, or more 
or less probable, as in the first method, or actual 
(regular) income, as far as can be ascertained by 
any practical procedure. Where “value” is men- 
tioned it is simply capitalized (multiplied by 20 or 
so) income. In this world there is no such thing 

s “fair market value” which is not simply capital- 
ized normal income or, as the jurists in the Middle 
Ages used to say, “Res tantum valet quantum in 
fructibus respondet” (The thing is worth so much 
as it yields in income). The price at which a piece 
of land may be actually sold will include some future 
prospects of increased income, but this is an item 
of speculation and cannot be ascertained by any fair, 
unbiased and reasonable methods of valuation.” 

[f prospects of future considerable increase in land 
values are great, the community may apply a special 
device against abnormal concealment of actual value 
within the proposed scheme, namely: The legis- 





*In the transition period the attitude towards taxing mortgages will 
lepend on the previous legislation within the property tax. In states 
where double taxation existed previously a division of tax between the 
nortgagor and the mortgagee or a recording tax may be used in the 
‘ranaete period. The problem is too technical to discuss in the present 
aper in detail. <" Simpson, H. D., Tax Racket, 1930, p. 239. 

wt idly. a, D. and Burton, J. E., The Valuation of Vacant 
Lan p- 
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lator should introduce a tax on the increase of value 
of land (Wertzuwachssteuer, as it is called in Ger- 
man) and appropriate from 1 to 30 per cent of the 
increased value at the time of sale. In this case, 
any underassessment of the so-called “fair market 
value” will be reimbursed by a tax on the increase 
of land value at some later date. It may be ques- 
tioned whether under the existing conditions such 
a device is necessary in rural districts, but in mu- 
nicipal finance it certainly should be acknowledged 
(see my chart: S. & L. IV E and below). 


All procedure applied at the present time to the 
property tax should be discontinued and proclaimed 
to be utterly out-of-date. The efforts made every- 
where to “improve” assessment of “property,” espec- 
ially relating to railways, etc., are simply Sisyphean 
work, and waste of time and money. Not only is 
the very phenomenon called “assessed fair cash value 
of property” an artificial creation of assessors, but 
the whole task of ascertaining real and actual value 
of taxable property simply cannot be achieved. Very 
often American assessors are accused of graft and 
incapability, but graft and incapability will always 
prevail in matters where arbitrariness is embedded 
in the foundation and people have to perform im- 
possible tasks. The universal character of the prop- 
erty tax, reaching millions of taxpayers, makes its 
yearly assessment and collection doubly faulty and 
mere guess-work in many cases. Even the most 
scrupulous taxpayer himself can never say what the 
actual value of his property is. The inclusion of 
personal property which often has no direct rela- 
tion to the tax district, nor any particular benefit 
from the local expenditure, is simply ridiculous. 
Prof. H. D. Simpson (Tax Racket, p. 239) wants to 
eliminate entirely many kinds of personal property 
from taxation simply because they cannot be as- 
sessed with any approach to honesty and generality, 
but I am inclined to think that they should not be 
taxed at all so far as they do not belong to income 
yielding property.” 

Other land, such as pleasure grounds, golf courses, 
pleasure farms, etc., industrial undertakings pro- 
cessing agricultural produce chiefly of the owner 
(dairies, etc.), orchards, vineyards, etc., and non- 
industrial buildings in rural districts and mines may 
be assessed preferably according to actual (regular) 
net income, although certain norms (first method) 
may be applied also. Forests (by special classifica- 
tion) may be taxed by means of a yield tax, a stump- 
age tax, or per acre tax.”” 


II. Taxation of Industry and Trade in 
Rural Districts 


HIS may be dissolved into three different op- 
erations: (A) assessment of land allotted for 
industrial or trade (including living quarters of non- 
agricultural population) purposes; (B) assessment 
of buildings for the same purposes; (C) assessment 
of industrial and trade undertakings in rural dis- 





1 See also R, G. Blakey, The Classified Property Tax, reprinted in 
M. C. Mills and G. W. Starr, Readings in Public Finance, 1932, p. 438. 

12J—n addition to the systems of taxing forests in the United States 
see Prof. H. Weber, Die Besteuerung des Waldes, Fr/M. 1909. Great 
care should be taken not to destroy forests through excessive taxation, 
as has been done in the past. Cf. Seligman, Public Education and a 
Reformed Tax System, 1933, p. 8. 
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tricts and professions. The way of assessment would 
be the same as for assessing agriculture and real 
estate outlined above (lst, 2nd and 3rd methods), 
but in certain rural districts with developed indus- 
trial life a separate assessment of land and of build- 
ings may be recommended, as we will see it 
described below for municipalities. The industrial 
and trade undertakings may be taxed: (a) accord- 
ing to actual (net) income of undertaking (share 
attributed to land and buildings deducted), or ac- 
cording to capitalized net income; or (b) by means 
of a varied system of license duties, variation partly 
based on the amount of gross sales, rentals, number 
of employees, horse-power of engines, kind of in- 
stallation or the salaries’ and wages’ bill; where 
feasible, tax or gross earnings of public utilities; 
or (c) by combining the (a) and (b) methods. 

Various professions may be taxed by means of 
license or privilege taxes. They may be flat rates 
or graduated according to annual value of premises 
occupied for professional purposes, to the number 
of assistants or clerks, etc. 


III. Personal Taxation and Micellaneous Imposts 
in Rural Districts 


ERSONAL taxation and miscellaneous imposts 
in Rural Districts ** may include the following 
more important revenue sources, where feasible: 

1. (a) Poll tax, equivalent approximately to 1-2 
days’ wages for unskilled work, as a voter poll tax 
on persons entitled to vote, below 60 years, but not 
paying any other direct tax (except married wo- 
men); or (b) regular payment of contributions to 
recognized local charities at least twice as much 
as the poll tax. 

2. Tax on servants to be payable by employer. 

3. License duties on certain kinds of professions 
not included in the list of taxes on professional trade 
or industrial occupations (see above). 

4. Tax on employers of labor not more than, say, 
1 per cent of total salaries and wages paid by the 
employer; such a tax may be collected by affixing 
stamps to the wage-earners’ lists. This tax has re- 
ceived broad application in Germany and Austria 
under the name of “Lohnsummensteuern” or “Gewer- 
bekopfsteuern” ** and is designed for defraying costs 
of local social services. This tax, being levied in 
direct proportion to the number of wage-earners, 
helps particularly those industrial communities 
where the local expenditure on education, public 
health and other social services is exceptionally 
high. 

It would not be advisable, however, to use this fourth 
proposed source of revenue for purposes of unem- 
ployment insurance. Such a tax should be consid- 
ered as a part of the wages bill, and, therefore, 
should be applied chiefly for purposes of improving 
in a centralized way the economic position of those 
engaged in trade and industry—namely, for medical 
help, cultural enlightment and social services for 
workmen. Unemployment is not an insurable risk. 
Normal unemployment should be mitigated by means 
of a special Workman’s Savings Fund which ulti- 
mately should serve as an Old Age Pension Fund 





13 The same minor taxes may be used in Municipal Districts also. 
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(see my article in the August, 1934 issue of the 
American Federationist) and catastrophic cases of 
widespread unemployment should be met by extra- 
ordinary general taxation as would be any expendi- 
ture on war or on a similar calamity. The pro- 
ceeds from the tax on wages bills should remain 
in the community and~benefit directly the local 
wage-earners, or, else, it will mean a new unwar- 
ranted burden on industry, and, in the long run, 
compel employers to reduce the number of em- 
ployees. It is ridiculous to argue, as some people 
do, that employers should be held responsible for 
the present unemployment: they themselves suffer 
severely from the existing crisis. Additional tax 
burdens will artificially induce them to bring down 
wages or employment. It is probably advisable not 
to hurry with the introduction of unemployment in- 
surance at the present time because there is hardly 
any danger that unemployment will increase in the 
near future, but the necessary preparations for an 
old age pension system should begin at an early 
date. 


5. Licenses for keeping dogs, horses, billiards, 
pianos, automobiles, slot machines, rooms in hotels, 
on posters, etc. 


6. Stamp tax on restaurant bills. 


7. On amusements; sufficient care should be 
taken not to overburden this source; the usual pol- 
icy of total exemption for cheaper seats and a cor- 
responding increase for more expensive ones is often 
erroneous because frequently the proprietors are com- 
pelled to increase entrance prices for “cheap” seats 
simply to make up the falling off in the taxed more 
expensive ones; public amusements are just as im- 
portant as many social services and should not be 
made less available to the masses by imposing a 
tax. 


8. Tax on slaughter of cattle, hogs and sheep. 
9. Special assessments. 


10. Special sales taxes and manufacturers’ excise 
taxes as in Title TV Revenue Act of 1932 and other 
smaller imposts enumerated in the French Law of 
August 13, 1926, Journal Officiel, 14 aout 1926 and 
Bulletin de Statistique et Législation Comparée 1926, 
vol. 100, page 212,° namely, (1) tax on circles, clubs 
and meeting places; (2) tax on net revenue of de- 
veloped or undeveloped real estate; (3) inhabited 
house tax (i. e., on rentals of inhabited houses) ; 
(4) tax on music instruments; (5) tax on night 
dancing places; (6) tax on hunting reserves, etc. 


It is almost impossible to estimate the probable 
revenue which may be raised by all the taxes pro- 
posed for rural districts, but I think that $900,000,000 
a year would not mean too high a figure and a suf- 
ficient margin will still be left for future develop- 
ment. 


IV. Taxation in Municipalities 


AXATION in municipalities may be construed 

on somewhat different lines than in rural districts. 

Land and buildings in a city are as a rule much more 
14 See Gerloff and Meisel, Handbuch der Finanzwissenschaft, II, 42. 


_ % Cf. also the Italian law of September 14, 1931 (French translation 
in the Bulletin de Stat. et Lég. Comp, 1932, vol. 112, p. 153 and 161) in 
the Bulletin of National Tax Association, 1932, p. 137f. 









~— {fr 1A ef 7m 48 A A FD 


as 





934 


the 
of 
tra- 
1<1- 
TO- 
ain 
cal 
yar- 
un, 
em- 
ple 
for 
ffer 
tax 
wn 
not 
in- 
rdly 
the 
"an 
arly 


rds, 
tels, 


be 
pol- 
cor- 
ften 
-om- 
eats 
nore 
im- 

t be 
ig a 


p. 


<C1iSe 
yther 
w of 
and 
1926, 
‘lubs 
f de- 
bited 
ses) ; 
right 
c. 
nable 
pro- 
0,000 
. sul- 
elop- 


trued 
tricts. 
more 


i.42: 
nslation 
161) in 








December, 1934 







valuable objects and a city agglomeration requires 
usually a much more considerable public expenditure. 


With reference to land and buildings in Munici- 
palities, the assessment may be devised in the same 
three possible ways as offered for real estate in 
rural districts (see above: first, second and third 
methods). Nevertheless, the system of separate as- 
sessment of land and of buildings should be recom- 
mended most emphatically. Although, in general, 
the valuation of a site can not be made irrespective 
of the building, and vice versa, for practical pur- 
poses, however, especially when the tax rate is not 
supposed to be excessive (Federal grants and other 
tax measures enumerated below will help to keep 
it low), a separate assessment is advisable and can 
be made on artificially construed lines, namely: 


The cii.’”’s territory should be divided into sepa- 
rate blocks with definite valuation of so much for 
each square foot, with special increases or decreases 
for corner sites, unfavorable location within a block, 
zoning restrictions, etc. It should be noted, how- 
ever, that generally speaking, the normal value of 
a site is the capitalized possible annual yield if the 
site would have been normally (i. e. as usually in 
the respective block or district) improved. Such a 
valuation is an artificial procedure, but definite 
square foot valuation is devised chiefly to protect 
the taxpayer and to eliminate all possible graft and 
arbitrary rule. 


As soon as a map of such blocks is elaborated it 
should be submitted to the criticisms of the tax- 
payers. The assessors should accept all objections 
to the proposed valuation very liberally, if (and this 
is most important!) the city introduces simultane- 
ously a tax on the increment of value of land (Wert- 
zuwachssteuer). With this provision there is no 
need of making the system of realty valuation as 
refined as, for instance, the well known appraisal 
methods of W. A. Somers, although I do not deny 
in any way the great value of improved modern 
methods, provided there is an absolutely reliable, 
independent, sufficiently numerous and well paid 
staff of assessors and only in localities with high tax 
rate. The collection of the increment value tax does 
not present exceptional difficulties as its application 
in more than 450 cities of Germany since the be- 
ginning of the XXth Century has shown.” 


The introduction of the increment value tax will 
compensate at some later date (when the property 
is sold) for an underassessment in the regular 
(yearly) tax. The increment tax should be levied 
as it has usually been done in the German cities (and 
later collected by the Federal German Goverriment ; 
law of February 11, 19111%) from 1 to 30 per cent 
of the increment, i. e., on the difference between 
the price paid at the last purchase (or, where not 
feasible, the assessment value for the regular yearly 
tax) and the present actual selling price. On the 
other hand, the longer the time lapses between the 
time of present sale and last purchase, the lower 
the tax rate. The great advantage in this arrange- 





See the Quarterly Journal of Economics, vol. 22, p. 83, Vol. 24, 
p. 194, vol. 25, p. 682 and the various statutes reprinted in the 
Finanzarchiv, 1907 and passim, 

7Cf. M. S. Kendrick, Taxation Issues, 1933, p. 76. 

% An English translation appeared in the Quarterly Journal of Eco- 
nomics, vol. 25, p. 751 and p. 682. 
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ment lies not so much in taxing the “unearned” 
increment as in guaranteeing the interests of the 
taxpayers and of the community in the regular as- 
sessment. The new purchaser will always insist 
that the price he actualiy pays at purchase should 
be truly stated in the deed transferring real estate 
to him, or else, he will be the loser in the incre- 
ment value tax when he himself will sell his real 
estate at a later date. 


Thus the assessment for the regular tax and the 
imminence of increased increment tax would check 
up each other and compensate the city for under- 
assessment in the regular tax. This would work 
automatically and make the owners of real estate 
interested in proper valuation of their sites for tax 
purposes. 


On the other hand, the building should be assessed 
separately according to the structural value (cost 
of reproduction minus depreciation and obsoles- 
cence). This might be done by applying the usual 
methods of valuation as cubing, pricing per square 
foot of floor area, or per unit of accommodation 
(number of rooms).?® The higher the tax rate, the 
more minute should be such valuation and classifi- 
cation of definite types of buildings. In general, 
there would be no necessity of trying to achieve a 
most scrupulous valuation, because the existence of 
any house has as its consequence some public ex- 
penditure (police, fire protection, etc.) irrespective 
of its strictly definite value or income. This side 
of the problem is usually overlooked. Therefore 
in many cities valuation for tax purposes could be 
very rough and approximate. If I were to choose 
between very minute and costly valuation methods 
and lump sum ‘approximate, but absolutely certain 
and simple, methods, I would not hesitate to adopt 
the latter. As a rule, it is to the advantage of the 
taxpayer that his liabilities are clearly and simply 
ascertained (e. g., by means of a simplified square 
map plus simplified square foot of floor area or cub- 
ing method, or according to the number of rooms, 
for buildings), and possible graft and arbitrary de- 
cisions will be eliminated. Striving after improve- 
ment in appraising, the assessment authorities often 
overstate the issue and condemn the taxpayer to 
the mercy of the individual assessor who is usually 
overburdened with an excessive number of rolls. 

Although in my scheme I recommend appraisal 
of the value of real estate, implicitly it would be an 
appraisal of capitalized normal income, as the only 
proper approach (see above, the first method of 
assessment, point (b) for so-called “real taxation” 
(in German: Realsteuern).2° It would take me too 
far afield to discuss here these fundamental prin- 
ciples of taxation involved in the present issue, but 
I would like to state briefly that, even where the 
legislator prescribes ascertainment of “fair cash 
value,” the whole problem implicitly resolves in the 





19 For details see special manuals, as for instance: Clarence A. Webb, 
Valuation of Real Property, London, 1909, p. 37f. F. M. Babcock, 
The Valuation of Real Estate, 1932; J. A. Zangerle, age of Real 
Estate Appraising, 1924; C. E. Reeves, Appratsal of Urban Land and 
Ruildings, 1928, ‘and others, and E. 
MAGAZINE, October, 1934, 


20 Cf. my article “Local Finance,” vol. IX of the Encyclopaedia ¢ the 
Social Sciences, p. 571. Seligman; Studies, 1925, p. 218, and in detail 
in my Russian book The Newest Tendencies in Local Taxation, Moscow, 
1909 (reviewed in Finanzarchiv, 1910, vol. 2, p. 880). 


’S. Todd’s article in THe Tax 
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appraisal of capitalized normal income. Often people 
do not realize this and are searching for phantoms: 
averages that they find from actual sales of real 
estate will as a rule also reflect simply the capital- 
ized normal income. 


On the other hand, my proposal of taxing “incre- 
ment of value” is intended primarily to serve as a 
check for underassessment in the regular tax and 
to compensate the community in some way for the 
falling off in the regular tax because of the un- 
avoidable underassessment. 


Professor Carl Plehn ?' made the statement that 
Americans were spared the trouble of introducing 
an increment value land tax and have not shown 
any enthusiasm for Henry George’s ideas because 

“the general property tax picks up the increment 
in land value as fast as, or nearly as fast as, it 
arises, and levies upon it as heavily aS upon any 
other form of property: the increment is taxed, i 
taxed annually, and taxed very heavily.” 


This statement is somewhat misleading—practi 
cally all direct taxes hit the “unearned increment” 
in a similar way and constitute double taxation,” 
but the abnormal burden of the general property 
tax (where the increment is duly picked up in the 
yearly assessment, which as a rule is most imper- 
fectly done) justifies its decrease at the cost of a 
special increment value land tax, which is paid at 
a more convenient time, i. e., when the real estate 
is sold and cash is in hand. 


The difficulties for the proper appraisal of normal 
income or of actual net income of real estate are 
often just as great as for the appraisal of “full cash 

value” or of “true and full value.” In both cases 
we have some artificial assumptions. In a city where 
the sales of real property occur frequently, the ap- 
praisal of true value may be achieved more easily 
than valuation of actual or normal income; in cities 
where most of the houses are given on lease, the 
actual or normal income may be ascertained more 
easily. Nevertheless, in both instances many cases 
of underassessment are unavoidable and this will be 
corrected by the increment tax. There is no need of 
introducing the increment tax simply as a measure 
of fight against land speculation, etc. Education by 
means of taxes is always a poor expedient: the gov- 
ernment becomes financially interested in the evil 
it allegedly professes to combat and usually the re- 
sults are poor (high tax on liquor as a means of 
combat against drunkenness, etc.).% At the same 
time, in my scheme, the taxpayer is sufficiently pro- 
tected against arbitrariness and overassessment. 


Another decrease in the direct tax on real estate 
may be achieved by introducing a tax on transfer 
of real estate in form of a 0.25 to 3 per cent tax 
on the selling-price at date of transfer. Only in 
connection with an increment value land tax and as 
a corollary of the regular real estate tax will the 
tax on transfer of real estate function properly *4 
because the purchaser will naturally always demand 
that the actual selling-price is truly stated in the 

uarterly Journal of Economics, May, 1918 and Finanzarchiv, 1911. 
See Th. Pistorius in Handbuch der Finanzwissenschaft, vol. II, 
p. “18. Double taxation is not wrong in this case. (Cf. Seligman, 


Essays, 10 ed., p. 100. 


3 Cf. the brilliant essay of Professor W. Lotz, Fiskus als Wohltater, 
1906. 
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transfer deed, or else, as explained above, he will 
be the loser when he is the seller himself at a later 
date with reference to the increment tax. The tax 
on the transfer of real estate has been widely ap 
plied as some kind of a substitute for the regula: 
real estate taxes but its rates should not be ove: 
strained lest we endanger the real estate market. 
A stamp tax on lease contracts (say, 0.25 per cent of 
the stipulated amount) and on similar deeds may be 
introduced also. 


The Tax on Rentals 


A further partial substitute for the regular rea! 
estate taxation may be devised in form of a local 
tax on rentals of inhabited houses. The amount of 
rentals paid by an occupier of a house or apartment 
may be considered as fairly representing the ability 
to pay for the local public services and the degree 
of economic connection with the local communit) 


This is a more rational and appropriate standard 
for measuring the interest in, and the capacity to 
pay for, local public expenditure than may be 
achieved by any state or local income tax which 
necessarily will transgress the proper boundaries of 
the community’s tax sovereignty and in many cases 
go beyond the local connections. The mystery why 


generally real estate (or, rather, occ upiers of such) 


may sustain much higher burdens than other kinds 
of property finds its explanation exactly in the bene 
ficial character of local expenditure: in a highly de 
veloped community real estate is more valuable than 
in a more primitive community and the process of 
shifting on the benefited occupiers is made easier. 


So far as we may advocate the levying of an 
income tax as a compensation for locally dispensed 
but nationally beneficial expenditure on the grounds 
of ability to pay, this should be done by a federally 
levied and state shared general income tax: the 
Federal grants in my scheme fulfil this mission in 
the most rational way. A state income tax is cer 
tainly a poor expedient (een precair cadeau) to use 
the expression of a Dutch specialist Blankert,”* be 
cause: (1) it interferes with the Federal income tax 
ation; (2) is productive only in the wealthy states; 
(3) aggravates disparity in assessable capacity be 
tween different states, (4) is liable to considerable 
fluctuations in the proceeds from year to year; (5) 
may banish rich taxpayers to states or communi 
ties where no state or local income tax is levied (as 
we know from experience of pre-war Germany), 
and (6) it yields at comparatively low rates large 
revenue in states with high stratum of rich popu 
lation in comparison with states having population 
mostly of the lower income tax brackets. A system 
of supplements to the income tax (as suggested, not 
very enthusiastically, by Professor Seligman ?*) has 
shown even greater shortcomings in European prac 
tice and cannot be recommended from their experi 
ence.” The “personal income tax” as proposed by 
the Twenty-Sixth National Tax Conference, 1933, 
will not solve the problem satisfactorily either and 

24 Therefore the two taxes were usually combined in the German stat 


utes under the name of: “Umstatz und Wertzuwachssteuer.” (f 
Finanzarchiv, 1907, p. 392 and passim. 

25 Fen Blik op de Financién der emerson, Zwolle, 1908, p. 38. 

°6 The Pol. Sc. Quart., March 1933, p. 20. 

*t These peculiar results are profusely shown from German, Dutch, etc., 


experiences in my Russian book: The Newest Tendencies in Local 
Taxation, 1909. 
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will display the usual inconveniences even in an 
aggravated form because of peculiar American con- 
stitutional and political difficulties. Piling up the 
income tax to the extreme in normal times means 
considerable danger for an emergency situation in 
the future, like war or deep economic crisis. 


Therefore I propose tor the American cities a 
tax which is widely used in Europe,”* viz., a tax on 
rentals in form of 5-10 per cent tax on rentals,”® 
possibly with a total exemption of the first 10-20 
dollars rentals a month: (a) in own houses— ac- 
cording to separate assessments of normal fair rent 
which “would have been payable if rented,” and 
(b) in leased houses and apartments according to 
normal fair rent, stipulated in written contracts. 


Written contracts for all houses and apartments 
leased at a price above the exempted minimum (say, 
above 10-20 dollars a month) might be made com- 
pulsory and the receipt of rent should bear an ap- 
propriate stamp denoting the amount of tax paid. 
A receipt acknowledging payment of rent would not 
be considered valid unless a proper stamp is affixed 
or a penalty of 5-10 times the sum in arrears is paid. 
[he stamp has to consist of two halves: The owners 
conveying houses or apartments for lease should 
keep a special register of rentals paid affixing the 
left part of the stamp into the register (or in book 
of receipts or on the original lease, as the law may 
prescribe) and the right part on the receipt given 
to the lessee. The sale.of stamps should be made 
at convenient places and the buyers should get offi- 
cial receipts which will help the tax collector to 
keep check on the payments. The lessor is respons- 
ible for the due collection of the tax unless he re- 
ports in due time to the tax authorities that the 
rent remains uncollectible, in which case the neces- 
sary tax proceedings will be directed against the 
defaulting lessee. Furnished houses and apartments 
will get a flat discount of say 15 per cent in com- 
puting the taxable rental. 


Owners occupying their own houses will have to 
pay the tax on rentals along with the real estate 
tax which in its turn will be so much lower because 
of the redistributed tax burden according to my 
scheme. It is important to note that such an ar 
rangement will relieve undeveloped land for the 
time being, and will shift the burden somewhat 
stronger on those actually enjoying the benefits of 
local expenditure, including owners living in their 
own houses within the city. The tax on rentals 
as well as the tax on transfers and increment value, 
should be entirely a local tax and their proceeds 
should devolve fully to the respective municipal 
budget. , 


The tax on rentals may be made slightly pro- 
gressive but it is not advisable to raise the rate 
above 10 per cent of rentals considering that the 
tax has its own faults and pitfalls. In general, the 
European practice shows that it can be adminis- 
tered with sufficient ease. The elimination of the 
smaller lessees coming under the exemption mini. 
mum will greatly help proper collection and will 


°° Cf. for instance, the Italian law of September 14. 1931, Art. 101 f. 
French translation, Bull. de Stat. et de Lég. Comp., vol. 112, p. 204, 1932. 


For the sake of simplifying collection the rate should be from 
‘0 cents to one dollar for each ten dollars of rent or fraction. 
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redistribute local tax burdens in a much more ra- 
tional way than can be achieved by means of a 
general property tax and will spread the tax net 
much more adequately than is possible by means 
of a local income tax. The tax on rentals should 
not be considered as a mere substitute for an in- 
come tax, based on the assumption that what a man 
spends for rent is a rough indication of his pre- 
sumptive income.*° The tax on rentals is much nar- 
rower and should take into consideration only so 
much of the ability to contribute to the public bur- 
dens as can be roughly considered to represent the 
taxpayer’s interest in local public expenditure. In 
other words, not all and every penny of the rich 
taxpayer’s income should be taxed locally but only 
a somewhat greater price should be paid by him (in 
form of a tax on rentals) for local (state) services 
than a less fortunate citizen is able to do. The full 
due share from a rich man will be taken in the Fed- 
eral income and death taxes. At the same time, 
the tax on rentals may be collected locally much 
easier than a local income tax because it can be 
made more universal without encumbering the local 
tax authorities with too many complicated tax re- 
turns: the tax will in great part be collected auto- 
matically and a supervision does not present abnormal 
difficulties since the necessary data are usually avail- 
able in the real estate assessments. At the present 
time any increase in rentals, however justified with 
the depreciation of the dollar etc., encounters con- 
siderable opposition from the lessees. The tax on 
rentals may shift the tax burden somewhat on them 
and partially relieve the owners, as it should be 
under the circumstances. 


Trade, industry and professions will be taxed in 
municipal districts on the same lines as shown above 
with reference to their taxation in rural districts.™* 
The total yearly revenue from all tax sources of 
Municipal Districts may be placed at $2,600,000,000. 
Thus, by means of a whole series of proposed tax 
measures the problem of replacing the obsolete gen- 
eral property tax and of balancing the state and 
local budgets may be solved satisfactorily. Of 
course, in some states the adoption of the proposed 
plan in its entirety will require certain state con- 
stitutional amendments. 


Nevertheless, I am inclined to think that the adop- 
tion of such taxes, as the tax on rentals (probably, 
with no exemption limit and not at progressive rates, 
however), the increment value tax (legally it may 
be treated as a tax on conveyance of property), a 
tax on transfers, or the tax on employers of labor 
etc., is legally possible without constitutional amend- 
ments even in states with rigid uniformity clause 
and “fair cash value” rule. In a formal sense, even 
the levying of the so-called “property tax” on in- 
come yielding property alone or on capitalized in- 
come (as proposed in my scheme) may be legally 
construed in such a manner as not to violate the 
uniformity clause of the “fair cash value” rule (ac- 

(Continued on page 690) 

30 CF, Seligman, Studies, 1925, p. 258 and see the figures of expendi- 
tures on homes in America’s Capacity to Consume, Brookings Institution, 
oy the present state and local taxation for Trade and 
industry is may be clearly seen from the taxation of corporate property. 


For details see G. A. Williams’ article in Tue Tax Macazine, March, 
1934 







































































































































































































































































































































Recent Income Tax Policy in the 


Light of Experience 


By JAMEs W. ManrtIN * 





SUMMARY of the accumulated state income 
tax experience should prove valuable to tax- 
payers, tax administrators, and the members of 

the 1935 legislative sessions which entertain income tax 
proposals. The tax rates, exemptions, yields, and 
administrative costs of the thirty states which levy 
income taxes are presented in tabular form and brief- 
ly analyzed. The treatment is not exhaustive and 
completely ignores the comparatively technical 
« problems, such as defining taxable income and allo- 
cating the income from interstate corporations, even 
though these problems may require legislative con- 
sideration. Gross income taxes are excluded regard- 
less of whether or not these taxes contain elements 
which approximate net income taxes. Adequate 
information regarding these measures, which are 
closely related to gross sales taxes, is available else- 
where.’ 


I. Rate Policy 
Personal Taxes 


XAMINATION of Table I? discloses the out- 

lines of individual income-tax-rate structure 
provided by the statutes in each of the several states. 
While some of the new laws, for example the Louis- 
iana statute, provide very gradual progression, and 
one of them—Vermont—none whatever except such 
as in introduced by the personal exemption, there ap- 
pears in the newer income-tax statutes, for instance 
those in Alabama, Arizona, Idaho, Iowa, Kansas, 
Minnesota, and Utah, steeper graduation than char- 
acterizes some of the older statutes. In a number 
of new statutes initial rates are applicable to brack- 
ets of $1,000 and in others to $2,000, and in several 
the rates increase with each additional $1,000 of in- 
come until the maximum is reached at, say, $5,000. 
This is in sharp contrast with the old New York 
statute, for example, under which the first bracket 
was $10,000, the second $10,000 to $50,000, and the 
third above $50,000. 


A second characteristic of the new legislation in 
rate policy is the extent to which fractional rates, 
originally employed in Virginia and Wisconsin, are 
used. Among the new statutes, Arizona utilizes 
rates of 1 per cent, 1.25 per cent, 1.5 per cent, etc. 
Somewhat the same plan is employed in Minnesota, 
Mississippi, Missouri, and Utah and in the newly 
revised North Dakota statute. In all probability this 
plan introduces more appearance of refinement and 
more additional complexity than it does of added 
fairness. 


* Research Director, Interstate Commission on Conflicting Taxation 
and Director (on leave), Bureau of Business Research, University of 
Kentucky. 

1 The jaune which have some form of gross income taxes are Arizona, 
Indiana, Mississippi, New Mexico. South Dakota, Washington, and West 
Virginia. For information see Haig and Shoup, The Sales Tax in the 
American States; Kansas Legislative Council, The Sales Tax; and a 
forthcoming study by the research staff of the Interstate Commission on 
Conflicting Taxation. 

2 See page 660. 








Following the plan of Massachusetts, a number 
of states have provided for separate treatment of in- 
come from intangibles under measures levying taxes 
based on income. Two separate tendencies are ap- 
parent. In New Hampshire, Ohio, and Tennessee 
the only personal income subject to tax is that from 
certain intangibles. In Ohio the measure is legally 
defined as a property tax, although the measure of each 
taxpayer’s contribution is the income rather than 
the capital value of the intangible property. The 
second type of special intangibles tax is that repre- 
sented by Oregon and Vermont in which the stat- 
utes, though providing for taxation of general income, 
set up a separate flat rate for application to income 
from intangibles. 

Another feature of recent state income tax legisla- 
tion, which is reflected in Table I, is that the maxi- 
mum rates are higher than those which have heretofore 
been characteristic. The Oregon rate of 8 per cent 
on income from intangibles is one of the early devel- 
opments of this type. More recently New York and 
Wisconsin have provided temporary increases of a 
radical character in their income tax rates. Most 
extreme of all, however, is the revision of the North 
Dakota statute which provides the highest rate struc- 
ture in the history of state personal income taxation. 


Corporation Taxes 


For many years some of the states, notably Mas- 
sachusetts and New York, have provided for mini- 
mum alternative corporation taxes based usually on 
some other variable than income. A similar provi- 
sion was incorporated when the Utah tax was en- 
acted. The specification of a flat minimum as the 
only alternative is now found, for example, in Cali- 
fornia, Connecticut, and Oregon. A similar possible 
alternative remains in the New York statute, but it 
is not the only alternative to the income base. 

The graduation feature occurs in the comparative- 
ly new income-tax statutes of Arizona, Idaho, and 
Minnesota, as well as the older income-tax laws of 
such states as Mississippi and Wisconsin. As stu- 
dents have frequently shown, the type of graduation 
employed is well-nigh an economic monstrosity 
when applied in this way to corporate income. 

In recent years, also, there has been considerable 
extension of property-tax offsets, which have char- 
acterized some of the older income-tax statutes for 
many years, and which probably have results on the 
distribution of tax incidence equally as unfortunate 
as do the graduation provisions included in several 
corporation tax structures.’ 


Application of Rates 


Tables II to V, inclusive,* serve to illustrate the 
application of the rates set out in Table I to certain 





‘ 3 See Simpson, The Effects of a Property Tax Off-set under the Income 
ax. 






a ae ae” a 





ber 

in- 
Xes 
ap- 
see 
‘om 
ally 
ach 
han 
The 
yre- 
tat- 
me, 
yme 


sla- 
1Xi- 
ore 
ent 
vel- 
and 
fa 
lost 
rth 
ruc- 
ion. 


[as- 
ini- 
yon 
Ovi- 
en- 
the 
vali- 
ible 
it it 


ive- 
and 
s of 
stu- 
tion 
sity 


able 
har- 
for 
the 
nate 
eral 


the 
‘tain 


ncome 


December, 1934 


specimen incomes. It must be recognized in inter- 
preting these tables that, particularly in the case of 
Tables IV and V, the assumptions regarding the 
character of the incomes taxable are highly artificial. 
It is unlikely that even a person receiving a $5,000 
salary would have no other source of income, as as- 
sumed in Table III. It is still less probable that 
incomes of the types described in Tables ITV and V 
would actually exist in any specified case. The only 
way, however, to illustrate the application of the stat- 
utes on a comparative basis is to assume some such 
taxpayer and compute his tax in each of several 
states; so that a comparison may be drawn between, 
for instance, the rate in Alabama and that in Idaho, 
both of which, as the table clearly indicates, are su- 
perimposed on the Federal rates. 

A second caution necessary in interpreting these 
tables is that the figures in the column showing the 
state income tax must be read in conjunction with 
those in the column in Table I showing the indi- 
vidual tax rates. It is particularly important to 
observe, too, that for purposes of computing taxes 
in the states which segregate income from intangi- 
bles for separate treatment the entire taxable interest 
item, as well as the remainder of the income, is sub- 
ject to the tax under the Federal statute. 


II. Initial Exemption Policy 
Personal Taxes 


N ADDITION to summarizing the rates imposed 
| in the various states, Table I shows the personal 
exemptions and credits for dependents under the 
various individual and corporation income tax stat- 
utes. Influenced partly no doubt by the current 
depression situation, the average exemption provid- 
ed in acts of the last four years is lower than the 
average prior to 1930. The lowest of all is found 
in the Iowa statute; though Arizona, Idaho, Kansas, 
and, under the newly revised statutes, Mississippi 
and North Dakota are competitors for the honor. 
Despite this apparently general tendency to reduce 
exemptions, Alabama has provided for personal 
credits approaching the highest pre-depression level. 

A second tendency apparent in the recent legisla- 
tion is to provide exemptions in terms of tax rather 
than in terms of income, thereby rendering the 
amount of tax relief through the credit no greater 
for the large than for the small taxpayer. This plan 
of specifying exemptions has the merit also of mak- 
ing the rate structure appear no higher than it really 
is, thus reducing the tax burden in relation to the 
amount of revenue the taxpayers contribute. It will 
be observed that this method, following its adoption 
by Wisconsin some years ago, has been elected in 
Arizona and Iowa. 

It has been said that two persons living together 
can live more cheaply than two living separately ; 
nevertheless, as shown in Table I, recent income-tax 
legislation in providing for personal exemptions con- 


_*Table II. Personal Income Tax Due Under Federal and State Laws 
for Taxable Year 1934 on $2,000 Salary (see p. 662); Table III. 
Personal Income Tax Due Under Federal and State Laws for Taxable 
Year 1934 on $5,000 Salary (see p. 662); Table IV. Personal Income 
Tax Due Under Federal and State Laws for Taxable Year 1934 on 
$25,000 Income, $15,000 of Which Has Been Derived from Personal 
Service and Rest from Taxable Interest (see p. 662); Table V. Personal 
Income Tax Due Under Federal and State Laws for Taxable Year 1934 
on $100,000 Income, $20,000 of Which Has Been Derived from Personal 
Service and Remainder from Taxable Interest (see p. 663). 
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tinues in a number of states to offer more exemption 
per person for a man and wife than for two individ- 
uals not living together. In the new legislation this 
arrangement is found in Idaho and Louisiana and in 
the revised statutes of New York and North Dakota. 


Corporation Taxes 


Students of taxation have agreed that there is no 
sound economic basis for any initial exemption for 
corporations. On the contrary many of them have 
favored a minimum tax of some sort. There is, how- 
ever, some reason to regard an initial exemption of 
corporation income with some degree of favor from 
the administrative point of view purely for the rea- 
son that the number of taxable returns is reduced by 
this device. However, even on this score the plan 
is open to objection because, unless small corpora- 
tions are checked, there may be wholesale evasion 
of the income tax through the channel of the initial 
exemption. 

Notwithstanding these considerations, half a 
dozen states still provide for initial exemptions to 
corporations ; and the tendency to make the exemp- 
tion approximately the same as the amount allowed 
individuals suggests that the bases for some, if not 
all, of the initial exemptions provided for corpora- 
tions are economic. 


III. Revenue From Income Taxes 
Interpretation of Statistics of Revenue 


N EXAMINING Tables VI* and VII,° showing 

the revenues from state income taxes during the de- 
pression years 1932 to 1934, inclusive, it is indispen- 
sable that these figures be compared with data 
presented in Table I. Clearly, information respect- 
ing the state income from the imposition of a per- 
sonal and a corporation tax is relatively meaningless 
unless the rate at which the tax is computed is 
known. The larger yield under the North Carolina 
corporation tax, for example, as compared with the 
Virginia levy, results not merely from richer tobacco 
manufacturing enterprises in the former state but 
largely from the higher rate structure provided by 
the North Carolina statute. 

In comparing these revenues it is worth while 
also to take account of the character of the gradua- 
tion, if any, provided in the laws. The maximum rate 
in New York is 7 per cent as compared with the 
maximum of 5 per cent in Iowa, and yet the upper- 
middle-class taxpayer would invariably pay more in 
the latter than in the former state. The comparison 
will be made clear by reference to Table IV which 
shows that a person having an income of $25,000 
pays about 31 per cent more in Iowa than in New 
York State. Of course for very large incomes the 
effective rate of tax in New York would be higher 
than that in Iowa, but the number of sufficiently 
large incomes is very limited. 

In this connection, too, the amount and form of 
the exemption must be carefully regarded if yields 
are to be properly interpreted. The average indi- 
vidual income is comparatively low; consequently, 
small adjustments in exemptions affect so large a 





5 Table VI. State Personal and Corporate Income Tax Collections, 
1932-1934, appears on page 694. 

®For Table VII. State Personal and Corporate Per Capita Income 
Tax Collections, 1932-1934, see page 695. 
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Table I 


STATE INDIVIDUAL AND CORPORATE INCOME TAX RATES AND EXEMPTIONS 
AS OF SEPTEMBER 1, 1934 








— = 7 nema ST 


Exemptions (income except . . 
as indicated) | emarks 








Se, 


= — 





Corporate 


Individual Corporate Individual 2 








Alabama . » <eeee SROOP .0<0 1% 3% ee $1,500 $1,000 | Amendment approved 
$1,000-$3,000 .... 2% M 3,000 | July 18, 1933 
3,000- 5,000 . 3% | D | 


300 
5,000- 8,000 4% | 
8,000-up ... 5%| 


S $8.00 (tax) | 
M 17.50 (tax) 
D 4.00 (tax) 


Arizona .--|First $2,000 
$2,000-$3,000 
3,000- 4,000 
4,000- 5,000 
5,000- 6,000 
6,000- 7,000 
7,000- 8,000 
8,000- 9,000 
9,000-up 


Arkansas First $3,000 ; S $1,500 

$ 3,000-$ 6,000 2 M 2,500 

6,000- 11,000 7 D 400 

11,000- 25,000 
25,000-up 


|First $1,000 
$1,000-$2,000 
2,000- 3,000 
3,000- 4,000 
| 4,000- 5,000 
5,000- 6,000 
| 6,000-up 


nw 


WRRARARV 


to t 
Ubhwwhdhd- 
D\W\ 


QLVLVALVV 


-hWwWWwWHDde ee 


no 








California | _ 2% | Franchise tax 
Minimum $25.00 | 





Connecticut oe 
Minimum $20.00 


Delaware -- |First $3,000 y S $1,000 
$ 3,000-$10,000 NM 2,000 
10,000-up D = 200 


st $5,000 y S $1,500 
,000-$10,000 M 3,500 


ir 

Pe] 

10,000- 15,000 y D 400 
15,000- 20,000 
20,000-up 


Georgia veeeeee TRI 
> 


First $1,000 \First $2,000 .. ‘1 S$ 700 
$1,000-$2,000 + \$2,000-$4,000 %1 M 1,500 
2,000- 3,000 3%| 4,000- 6,000 . 3%) D '200 
3,000- 4,000 6.000-up 

4.000- 5,000 
5,000-up . 





First $1,000 Y 2% S $6.00 (tax) 
51,000-$2,000 y M 12.00 (tax) 
2,000- 3,000 . D 2.00 (tax) 
3,000- 4,000 
4,000- 5,000 
5,000-up 


None |\Effective Jan. 1, 1934 
! 


First $2,000 
$2,000-$3,000 
3,000- 5,000 
5,000- 7,000 
7,000-up 


S $ 
mM i 
D 


-whrd- 


Louisiana ..............|First $10,000 2 Te S $1,000 $3,000 Constitutional amendment 
$10,000-$50,000 4%} M 2,500 approved November, 
50,000-up .... 5% | D 400 1934 
Massachusetts ; 4% on earned income and! 214 S $2,000 2 
annuities | M 2,500 
on capital gains D 250 
on interest and divi-| 
dends } 


}Excise tax on corpora 
tions 





Minnesota First $1,000 

$ 1,000-$ 2,000 
2,000- 3,000 
3,000- 4,000 
4,000- 5,000 
5,000- 6,000 
6,000- 7,000 
7,000- 8,000 
8,000- 9.000 
9,000- 10,000 
10,000-up 


Same as for individuals $1,000 Privilege tax on corpora- 


tions 
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9 


ws 


nS 


mt & WW do et 
28 LVR 


Mississippi .............]First $2,000 ... . 2% Same as individual rate S$ 750 
$ 2,000-$ 5,000 . 3% M 1,500 

5,000- 15,000 : i D~ 200 

15,000-up 6 


Missouri First $1,000 7 % S $1,000 
No credit M 2,000 
$1,000-$2,000 /, D = 200 
$5.00 credit | 
$2,000-$3,000 
$15.00 credit 
$3,000-$5.000 
$30.00 credit 
$5,000-$7.000 i ‘ To | 
$55.00 credit 


1S indicates a single person; M, a married person; and D, a dependent. 
* $1,000 for a single person and $1,500 for a married person in case of interest, 
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Missouri—continued 






$7,000-$9, 
$9,000-up 






ee eee eer 








6,000-up 





New Hampshire . 








New Mexico .. 








First $10 
$10,000-$ 














New York First $10 


North Carolina 


















North Dakota 













$ 2,000-$ 
4,000- 


Oregon 









5,000-up 





South Carolina 







$2,000-$4 
6,000-up 







Tennessee 










Utah 






4,000- 5 







8,000-up 









Vermont 





Virginia 


5,000-up 







Wisconsin 
$ 1,000-$ 
2,000- 
3,000- 
4,000- 
5,000- 
6,000- 
7,000- 
8,000- 
9,000- 
10,000- 
11,000- 

12,000-u 





000 .. 


$90.00 credit 


Average property 
throughout the state 


,000 .. 
20,000 


20,000- 100,000 
100,000-up 


,000 .. 


$10,000-$50,000 
50,000-up 


First $2,000 ... 
$2,000-$4,000 .. 
4,000- 6,000 .. 


ers, aoe First $2,000 ... 


Individual 


$135.00 credit 


First $2,000 ... 
$2,000-$4,000 .. 
4,000- 6,000 


i eae 


$ 2,000-$ 4,000 
4,000- 5,000 
5,000- 6,000 
6,000- 8,000 
8,000- 10,000 
10,000- 
15,000-up 


First $2,000 ... 


4,000 
7,000 


7,000- 10,000 
10,000- 14,000 
14,000-up ..... 


First $1,000 ... 
$1,000-$2,000 
2,000- 3,000 
SMO GUO oes ee 
4,000- 5,000 .. 





,000 .. 


4,000- 6,000 .. 


5% 


First $1,000 ... 
$1,000-$2,000 .. 
2,000- 3,900 
3,000- 4,000 


,000 


S,000- Glau ....... 
6,000- 7,000 .. 
7,000- 8,000 


First $3,000 ... 
$3,000-$5,000 .. 


2,000 
3,000 
4,000 


Yield of intangibles... 
First $2,000 ... 
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1% 
2% 
3% 
4% 


tax rate 


6% 
7% 


8% 


2% 
3% 
4% 


5% 
Dividends above $100, 5% flat 


Le 


-- 14% 
- 14% 


134% 
2 % 


- 24% 


3 % 


. 34% 


First $1,000 ..... 


S000 ...... 


6,000 
7,000 
8,000 
9,000 

10,000 

11,000 

12,000 

Sica 





2? Technically a property tax. 


Surtax—Deduct $37.50 
normal tax and divide by 6 


. % a 
4% on interest and dividends 


44% 
5% 
514% 
6 % 


7 0 
from 


1S indicates a single person; M, a married person; and D, a dependent. 





Table I—Continued 


as indicated) 





Corporate Individual 4 





2% S $1,000 None 
M 2,000 
D 200 


Same as individual rate 










None None 






2% S $1,500 
M 2,500 


D = 200 


$1,000 


_, 44% 
Minimum $25.00 


6% 


5% None None 







Same as for individuals S $1,000 
M 2,000 


D500 


None 


S$ 800 


None 
M 1,500 


8% 
Minimum $10.00 
(offset for personal property 
tax up to 90% of excise) 








44 % 






S $1,000 
M 1,800 
D 200 


None 






5% on interest and dividends 

3% excise tax 

(Credits against 
privilege taxes) 


None None 





latter for 





S $1,000 


None 
M 2,000 


3% 
or 1/20 of 1% of value of 
tangible property which- 
ever is greater 
(offset up to % for property 
tax) 








2% S $1,000 None 
. M 2,000 
D nr 
S 
M 
D 
First $1,000 .... 2 %! S $8.00 (tax) None 
$1,000-$2,000 ........ 24%4%| M 17.50 (tax) 
2,000- 3,000 ........ 3 %| D 4.00 (tax) 
3,000- 4,000 ...... 34% 
4,000- 5,000 ........ 4 % 
SG00- 6.000 ........ % 
CS ere 6 % 


Surtax—normal tax less $75 
divided by 6 


Exemptions (income except 


Corporate 


License tax on corpora- 


Applies only to dividends 


Personal rates are tempo- 


Tax applies to 
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Table II 


PERSONAL INCOME TAX DUE UNDER FEDERAL AND STATE 
LAWS FOR TAXABLE YEAR 1934 ON $2,000 SALARY 








——Man, wife, 3 dependents — Single Person 

















State Federal State Total Federal State Total 
Alabama .. ha 0.00 $ 0.00 $ 0.00 $ 32.00 $ 5.00 $ 37.00 
AOR ...... 0.00 0.00 0.00 32.00 12.00 44.00 
Arkansas ..... 0.00 0.00 0.00 32.00 5.00 37.00 
Delaware cain 0.00 0.00 0.00 32.00 10.00 42.00 
Georgia ; 0.00 0.00 0.00 32.00 5.00 37.00 
Idaho .... 0.00 0.00 0.00 32.00 16.00 48.00 
lowa a 0.00 12.00 12.00 32.00 24.00 56.00 
Kansas 0.00 0.00 0.00 32.00 12.50 44.50 
Louisiana ..... 0.00 0.00 0.00 32.00 20.00 52.00 
Massachusetts 0.00 0.00 0.00 32.00 0.00 32.00 
Minnesota ; 0.00 0.00 0.00 32.00 8.00 40.00 
Mississippi : 0.00 0.00 0.00 32.00 31.25 63.25 
Missouri ; 0.00 0.00 0.00 32.00 10.00 42.00 
Montana nee 0.00 0.00 0.00 32.00 10.00 42.00 
New Mexico .. 0.00 0.00 0.00 32.00 5.00 37.90 
New York ; 0.00 0.00 0.00 32.00 30.00 62.00 
North Carolina 0.00 0.00 0.00 32.00 30.00 62.00 
North Dakota 0.00 0.00 0.00 32.00 15.00 47.00 
Oklahoma ... 0.00 0.00 0.00 32.00 10.00 42.00 
Oregon . : 0.00 0.00 0.00 32.00 26.00 58.00 
South Carolina. 0.00 0.00 0.00 32.00 20.00 52.00 
Utah . raat 0.00 0.00 0.00 32.00 10.00 42.00 
Vermont ... 0.00 0.00 0.00 32.00 20.00 52.00 
Virginia .. 0.00 0.00 0.00 32.00 11.25 43.25 
Wisconsin 0.00 0.00 0.00 32.00 14.50 46.50 





number of incomes that the revenue results are very 
much more substantial than lawmakers ordinarily 
anticipate. Again, since the exemption of income has 
the effect of granting the exemptions in terms of the 
maximum applicable rate, the application of credits 
against the tax (or to the first bracket of income) 
saves considerably in revenue as compared with the 
older type which provides simply that a given amount 
of income shall be non-taxable. 


It is also to be kept in mind that the figures pre- 
sented in Tables VI and VII are for depression 
years. The income tax yields for these years in the 
eight states which have had income-tax statutes for 
some time are roughly one-fourth less than in the 
period 1926 to 1928, inclusive. This computation 
eliminates as far as possible the influence of revised 
rates, exemptions, and graduation schemes; never- 
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(Assumed Sources of Income: 

















Table IV 


PERSONAL INCOME TAX DUE UNDER FEDERAL AND STATE LAWS FOR TAXABLE YEAR 1934 ON $25,000 INCOME 
Personal Service, $15,000; Taxable Interest, $10,000) 


December, 1934 






Table III 


PERSONAL INCOME TAX DUE UNDER FEDERAL AND STATE 
LAWS FOR TAXABLE YEAR 1934 ON $5,000 SALARY 








Man, wife, 3 dependents — Single Person 











State Federal State Total Federal State Total 
Alabama ...... $ 32.00 $ 12.00 $ 44.00 $140.00 $ 65.00 $205.00 
NR 2 52> 5.4’. <rg 32.00 38.00 70.00 140.00 59.50 199.50 
Arkansas ...... 32.00 13.00 ~° 45.00 140.00 40.00 180.00 
Delaware ..... 32.00 24.00 56.00 140.00 50.00 190.00 
Georgia ....... 32.00 3.00 35.00 140.00 35.00 175.00 
=e 32.00 57.00 89.00 140.00 115.00 255.00 
a 32.00 132.00 164.00 140.00 144.00 284.00 
re 32.00 38.00 70.00 140.00 71.25 211.25 
Louisiana ..... 32.00 26.00 58.00 140.00 80.00 220.00 
Massachusetts. . 32.00 26.25 58.25 140.00 45.00 185.00 
Minnesota a 32.00 26.25 58.25 140.00 51.50 191.50 
Mississippi .... 32.00 81.50 113.50 140.00 128.75 268.75 
Missouri ...... 32.00 24.00 56.00 140.00 47.50 187.50 
Montana ...... 32.00 22.00 60.00 140.00 60.00 200.00 
New Mexico... 32.00 19.00 51.00 140.00 35.00 175.00 
New York..... 32.00 39.00 89.00 140.00 120.00 260.00 
North Carolina. 32.00 76.00 108.00 140.00 140.00 280.00 
North Dakota. . 32.00 38.00 70.00 140.00 75.00 215.00 
Oklahoma ..... 32.00 15.00 47.00 140.00 60.00 200.00 
2. ee 32.00 74.00 106.00 140.00 152.00 192.00 
South Carolina. 32.00 58.00 90.00 140.00 100.00 240.00 
. eee 32.00 20.00 52.00 140.00 55.00 195.00 
Vermont ...... 32.00 45.00 77.00 140.00 80.00 220.00 
Viswimie. ...... 32.00 15.00 47.00 140.00 63.75 203.75 
Wisconsin ..... 32.00 55.58 87.58 140.00 80.67 220.67 





theless, the estimate is only a rough approximation. 
It is not unlikely that the actual reduction of about 
one-fourth is less than the casual observer woul 
have expected. 


Variation in Yield 


One objection to income taxation which has been 
seriously urged is the unstable character of revenues 
produced. As suggested already, the instability has 
been generally overrated, but statistical data indicate 
that the revenues from year to year are much less 
constant than those from certain other revenue 
sources. 


Lower-middle-class incomes, particularly the earned 
part of lower-middle-class incomes, appear to fluc- 
tuate much less in the aggregate than do large cor- 
poration and individual incomes. If that is the case, 








































Man, wife, and 3 dependents ——_—————Single person —— 
State Federal Total Federal State Total 

aan nag ATA Ree $ 2,251.00 $ 885.00 $ 3,136.00 $ 2,804.00 $ 1,005.00 $ 3,809.00 
Arizona .. 2,251.00 888.00 3,139.00 2,804.00 909.50 3,713.50 
Arkansas ........ COE REV EH OE ROCHON RP Cee Re He 2,251.00 652.00 2,903.00 2,804.00 740.00 3,544.00 
I se:1e iat iG re «8 SG. bk ONE ay HAO Kyi velo 2,251.00 542.00 2,793.00 2,804.00 590.00 2,841.00 
CD iden ccc eircetss ralncdeenes 2,251.00 515.00 2,766.00 2,804.00 675.00 3,479.00 
NR PE cob Ratan ciganirg 4.98 Gar uate le waa earecien 2,251.00 1,224.00 3,475.00 2,804.00 1,308.00 4,112.00 
a hid Gs canesudoas san Meee tannins 2,251.00 1,132.00 3,383.00 2,804.00 1,144.00 3,948.00 
iia aod ores aig aes. due worard dee ahem eipiatinalaats 2,251.00 786.00 3,037.00 2,804.00 840.00 3,644.00 
PSS a Ls na idk ois at wwe SPR a ee Baw ois 2,251.00 652.00 2,903.00 2,804.00 760.00 3,564.00 
TS SPER TCO CCE 2,251.00 630.00 2,881.00 2,804.00 705.00 3,509.00 
IN. 6 ors)-a0/3 4. wed diese sea. 'd Ae eae a ck Rocawear eute tevels 2,251.00 862.50 3,113.50 2,804.00 940.00 3,744.00 
Be Re ewa SHEIK ES EHOW ROR EHS 2,251.00 1,129.00 3,380.00 2,840.00 1,205.00 4,009.00 
I i te Sra tes die RGR ac hin allo wid oamia yee tie 2,251.00 626.00 2,877.00 2,804.00 690.00 3,494.00 
Se daca eat erie isa @ Parateacal nah Gasca aee hake ea 2,251.00 764.00 3,015.00 2,804.00 840.00 3,644.00 
Ee Lee Eee ee eT Or 2,251.00 277.00 2 2,528.00 2,804.00 277.00 2 3,081.00 
New Mexico ..... 2,251.00 357.00 2,608.00 2,804.00 405.00 3,209.00 
New York 5 Rtalane te alata ale ae apna atalels 2:251.00 865.00 3,116.00 2,804.00 1,000.00 3,804.00 
I aa bs Wire bh wacacarane.aceeia 2,251.00 1,224.00 3,475.00 2,804.00 1,320.00 4,124.00 
North Dakota .... 2,251.00 2,300.00 4,551.00 2,804.00 2,540.00 5,344.00 
Ohio 1 ores es 2,251.00 500.00 2,751.00 2,804.00 500.00 3,304.00 
as a arene Risers eee JS Lae ie die ae 2,251.00 920.00 3,171.00 2,804.00 1,070.00 3,874.00 
Oregon as 2,251.00 1,508.00 3,759.00 2,804.00 1,636.00 4,440.00 
inn ccennths ened ec eercwmndwes 2,251.00 1,010.00 3,261.00 2,804.00 1,080.00 3,884.00 
ER SF eres Rea ESS Fate 288 Oe aN 2,251.00 500.00 2,751.00 2,804.00 500.00 3,304.00 
Utah 2,251.00 717.00 2,968.00 2,804.00 805.00 3,609.00 
RR EE RB AA TA ioe AS, Ge 2,251.00 645.00 2,896.00 2,804.00 680.00 3,484.00 
I 65 CSN atk a sruaigs'eehatane aaron were 2,251.00 575.00 2,826.00 2,804.00 657.50 3,461.50 
ER sii Slarecv ain. ah cee enone Kobe ee oaks 2,251.00 1,484.75 3,735.75 2,804.00 1,509.83 4,313.83 


2 Rate for 1933. 


1Tax calculated on the income derived from investments. 


















December, 1934 









it might reasonably be expected that an individual 
income-tax measure which provided low exemptions 
and steep graduation would be subject to less severe 
fluctuations than would a statute applicable almost 
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taxes. This characteristic means, of course, that 
from a revenue point of view an income tax is very 
much more satisfactory for a rich northern state east 
of the Mississippi and for California than for the rest 



























































































































































































































al exclusively to larger incomes. A rough check, com- of the country. From another point of view it may 
3 paring revenues for 1926 to 1930 with those from be said, on the basis of Table VII, that the lending 
o 1931 to 1934 for the seven states which had exemp- states have a distinct advantage in income taxation 
00 tions not in excess of $1,000 for single persons and over the borrowing states.® 
$2,000 for married couples and the six states which Probably there is no escape from this inequality. 
125 had higher exemptions, provides some evidence on The background of the situation lies in the division 
a this score. The figures indicate that the decline in of labor between the various parts of the country, 
50 revenue in the former group of states has averaged ? whereby the industries exploiting natural resources 
re less than 21 per cent, whereas the decline in the sec- in the states of the south and west transact much of 
ee ond group of states has averaged more than 39 per the business and carry on a large proportion of the 
. . . . . . . . . . 
00 cent. In brief, the decline in states having exemp- fabrication in the richer states. Since these transac- 
7 tions in excess of $1,000 and $2,000 has been nearly tions are a basis for imposition of taxes and since, in 
1.00 twice as great as in the states which have no greater many instances, they are carried on by other enter- 
* exemptions than $1,000 for single persons and $2,000 prisers than those responsible for direct utilization of 
5.00 for married couples. Admittedly, this comparison is resources, the northeastern states and California 
ese subject to several types of error; nevertheless, it is have taxing jurisdiction which the other states lack. 
).67 believed to reflect with substantial accuracy the in- mn . 
fluence on revenue stability of low exemptions as IV. Cost of Administration 
on. compared with high ones. While less accuracy is Statistics in the Nature of Estimates 
ut possible, casual observation indicates that the influ- HILE re ti era 
ald ence of steep graduation on revenue stability is also W/ q re Pe fh — re Pig bony sthide 
substantial, though seemingly less pronounced than hj r epee a ae a ete h “ “fas Say 
the influence of lower exemptions (as might, indeed, ee ee eee ee ee eee ee 
be expected) porated in Table VIII.® This table is incomplete in 
en i ae se haticall at least three respects. In the first place, several of 
ses re mg pare eas her ‘talattiesl - pa tlre " or y the states do not separate the administrative cost 
we = ae a si ene “cl Th diff. aang incurred for corporation income taxes from those in- 
as r 5 Ss ° o. ° 
ate wean noel on th Feld - “ert : pone . curred for individual income taxes. In some of the 
ina prea + te sf pol ee rs Panag cen og — a states the cost of administering two or more kinds 
ue canaiiess abaumea Wii ao eine Oe a ae cams of corporation taxes is combined and can not be sepa- 
So Ne c « ay v4 K S . : r 
ee 5 . a Se rated. Thus, the information shown separately for 
a ee ey ee yy individual and corporation income taxes is less com- 
8In the light of these apparent facts, it is of interest that a large (Continued on page 693) 
uc- number of the northeastern states and also California lack personal 
or- income taxes. ® See page 695. 
Se, 
Table V 
PERSONAL INCOME TAX DUE UNDER FEDERAL AND STATE LAWS FOR TAXABLE YEAR 1934 ON $100,000 INCOME 
(Assumed Sources of Income: Personal Service, $20,000; Taxable Interest, $80,000) 
= Man, wife, and 3 dependents —-—_——————Single person——___————— 
a State Federal State Total Federal State .Total 
tal __ERBRGGARIERE Cai, ge iene everett $29,946.00 $ 4,635.00 $34,581.00 $31,404.00 $ 4,755.00 $36,159.00 
09.00 oie ck uh siwtes oc Chee e arene 29:946.00 4,263.00 34,209.00 31,404.00 4,284.50 35,688.50 
13.50 ROA, Nc) vis baveg bocke Soa sc waa CHES 29,946.00 4,402.00 34,348.00 31,404.00 4,490.00 35,894.00 
44.00 I i ic setae wires contterwes Laan ate pea a 29,946.00 2,792.00 32,738.00 31,404.00 2,840.00 34,244.00 
41.00 RRR RERIRGE ar ttrerirterers 29,946.00 4,265.00 34,211.00 31,404.00 4,425.00 35,829.00 
79.00 | Se REREAD T SEIS EER PITRE 29,946.00 5,724.00 35,670.00 31,404.00 5,808.00 37,212.00 
12.00 RRA TR ARIS ERNE Ries tke 29,946.00 4,882.00 34,828.00 31,404.00 4°894.00 36,298.00 
48.00 Non css cities cot See ane an wae anak 29,946.00 3,786.00 33,732.00 31,404.00 3,840.00 35,244.00 
44.00 SET TERE TN RIE Re 29;946.00 4,578.00 34,524.00 31,404.00 4,740.00 36,144.00 
64.00 _ Spin QRGIEeIRRRER eRe TaeH at 29,946.00 4,935.00 34,881.00 31,404.00 5,028.00 36,432.00 
09.00 _, Sa Repeater trome rar y6 29,946.00 4,612.50 34,558.50 31,404.00 4,690.00 36,094.00 
44.00 PN 6550s ky ch se vonemeee a bance okt 29,946.00 5,629.00 35,575.00 31,404.00 5,705.00 37,109.00 
09.00 cess ges Ashes ates ewan ears 29,946.00 3,626.00 33,572.00 31,404.00 3,690.00 35,094.00 
94.00 i cts aga oguanaicsadsabtant ues 29,946.00 3,764.00 33,710.00 31,404.00 3,840.00 35,244.00 
44.00 FREER ERE ERRR RENIN 29,946.00 2,216.00? 32,162.00 21,404.00 2,216.00? 33,621.00 
81.00 LL ieceamenia ee I a RR Sy ETN 29,946.00 2,607.00 32,553.00 31,404.00 2,655.00 34,059.00 
09.00 ao gaia ay aos vk ed Wave INR 29,946.00 5,583.00 35,529.00 31,404.00 5,730.00 37,134.00 
04.00 I is css odemcacheees sakaue cuca 29;946.00 5,724.00 35,670.00 31,404.00 5,820.00 37,224.00 
24.00 I assis wiping annstanarestiodesica dual 29,946.00 13,550.00 43,496.00 31,404.00 13,790.00 45,194.00 
44.00 Ae RRB IR Ieee 29,946.00 4;000.00 33,946.00 31,404.00 4,000.00 35,404.00 
04.00 ID Sse eras ease oe aceven ve sores ~. 29,946.00 5,420.00 35,366.00 31,404.00 5,570.00 36,974.00 
74.00 De isc ae Se crus ares deren NEaeaier eee 29,946.00 7,482.00 37,428.00 31,404.00 7,580.00 38,984.00 
40.00 I ook aS kcicoskeneovecoeeraan 29,946.00 4,760.00 34,706.00 31,404.00 4,830.00 36,234.00 
384.00 I 5 as cus nice kgeorizg Agua aheeoe ts 29/946.00 4,000.00 33,946.00 31,404.00 4/000.00 35,404.00 
04.00 se ables enielieeieiagtein are nea bili 29,946.00 3,717.00 33,663.00 31,404.00 3,805.00 35,209.00 
109.00 MRS i e5cc.- os 5 2 Peek end ode Co oe es ts 29,946.00 3,545.00 33,491.00 31,404.00 3,580.00 34,984.00 
84.00 AEBS epee strep penned 29,946.00 2'825.00 32;771.00 31,404.00 2;907.50 34,311.50 
61.50 . . HMERSSRE BRR Aber mri nniis shuns 29,946.00 7,609.75 37,555.75 31,404.00 7,634.83 39,038.83 
3.53 












* Tax calculated on the income derived from investments. 
* Rate for 1933. 



























































































































































Selection of an Adjusted Declared 
_ Capital Value 


By A. E. GoLDHAMER, BERNARD L. GOLDMAN ~ 
and Irvinc M. Katz * 


HE Revenue Act of 1934 provides for the fol- 
lowing two correlative taxes: (1) A capital 
stock tax at a rate of one dollar on each thou- 
sand dollars of the adjusted declared value of the 
capital stock of every domestic corporation “carrying 
on or doing business” in the United States, and of 
the adjusted declared value of the capital employed 
by every foreign corporation in the transaction of its 
business in the United States. The capital stock tax 
is deductible as an expense and therefore is subject 
neither to the corporation income tax nor to the 
excess-profits tax. (2) An excess-profits tax of 5 per 
cent of the portion of net income exceeding 12% 
per cent, i. e., one-eighth, of the adjusted declared 
value of the capital stock in the case of domestic 
corporations and of the capital employed in the 
United States in the case of foreign corporations. 
Inasmuch as these two taxes complement each 
other on the co-basis of “adjusted declared value,” 
the Government apparently permits each corpo- 
ration to determine such value as it sees fit, even 
if it is derived independently of the fair or market 
value. It is obvious on the surface that no corpora- 
tion, in order to pay a minimum capital stock tax 
and no excess-profits tax whatsoever, can declare an 
optimum capitalization value which will be exactly 
eight times the net profits to be obtained in more 
than one year unless the net profits each year are 
exactly the same. Therefore, in permitting a choice 
of declaration, the Government is sufficiently pro- 
tected against a corporation’s underestimation of the 
value of its capital stock (or capital, if a foreign cor- 


poration) in relation to its prospective profits, since 
in that case the corporation would be obliged to pay 
a much larger excess-profits tax. 

Nevertheless, since the choice must be made, and 
since it can be made only once (future deviations are 
to be based only on actual changes of capital), it 
thus is important to arrive at a value which can best 
counteract future excess-profits tax payments. 

Although 12% per cent of the adjusted declared 
value might be considered a very liberal allowance 
as an exemption from the excess-profits tax, still the 
present capitalization might be too small to counter- 
act an excess-profits tax on present and estimated 
future profits, due to the fact that it is an amount 
far less than eight times such profits, and, in addi- 
tion, it fails to compensate for such factors as war, 
further inflation, and any other cause for a high plane 
of prosperity, any one of which might increase future 
profits to a degree considerably above 12% per cent 
of the present capitalization. 

Is it possible to derive mathematically an expres- 
sion of the relationship between monies expended 
when a corporation chooses an adjusted declared 
value which is above or below an amount equal to 
eight times the net profits? 

The following derivation, for those who wish proof 
of the ratio appearing at its conclusion, determines 
this relationship. (Capital stock tax is taken at 1/10 
of 1 per cent of adjusted declared value of capital 
stock, and 1/8 of adjusted declared value is taken as 
the amount of net profits exempt from the 5 per cent 
excess-profits tax.) 




















Let x = Capital in dollars. 


Let (y + .008y)'= Profits subject to regularcorporation income tax before 







Case (A): 
= 


x 
Then — = Profits in dollars exempt from excess-profits tax. 


Consider the case when (y + .008y) is greater than —. 


5% = Tax on profits exceeding —. 
8 


deducting capital stock tax as expense. 







x 


(1) .001x = Capital stock tax (i. e. at rate of $1 per $1,000). 


x 
(2) 05(y + .008y — .001x — —) = Excess-profits tax. 
8 


Case (B): 





If the Capital had been declared as 8y, the optimum capitalization,’ instead of x. 
(3) Then .008y = Capital stock tax. 








* Mr. Goldhamer and Mr. Goldman are members of the Cleveland Bar. 
Mr. Katz is a Cleveland auditor and statistician. 

1 Consider 8y to be the optimum capitalization (i. e. a capitalization at 
which the capital stock tax would exactly counteract any payment of 








excess-profits tax). The profit exemption in this case would be y (i. e. 
12%4 per cent of 8y). Since the capital stock tax which is .008y (i. e. 
1/10 of 1 per cent of 8y) is deductible as an expense, a profit of 
(y + .008y) weuld be the exempt profit before the capital stock tax 
expense is deducted. 
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8y 
(4) .05(y + .008y — .008y — ? =0= Excess-profits tax. 
(5)=(3)—(1) 


008y — .001x = Excess amount of capital stock tax to be paid because of the 
larger declaration in Case (B) than in Case (A). 


(6) .1375(.008y — .001x) = Amount of corporation income tax saving in Case (B) over 
Case (A). 


(7)=(2)—(4) 





x 
.05(y + .008y — .001x — —) = Excess amount of excess-profits tax to be paid because of the 
8 smaller declaration in Case (A) than in Case (B 


If R is the ratio of the excess-profits tax to the additional amount of capital-stock tax necessary to counteract such 
excess-profits tax, 


Then .05(y + .008y — .001x — be 
8 
(8)=(7)+[(5)—(6)] R= 





= Ratio of the excess-profits tax payable in Case (A) to the 
amount by which the capital stock tax paid in Case (B) 
exceeds the amount paid in Case (A). 


.05(1.008y — .126x) .0504y — .0063x 


.8625(.008y — .001x) .8625(.008y — .001x) 
6.3(.008y — .001x) 6.3 


8625(.008y — .001x) 8625 


6.3 
Therefore R = —— 
8625 


008y — .001x —.1375(.008y — .001x) 

















Underestimation 
of Capital in 
Thousands of 
Dollars 


It is shown that the excess-profits tax payable on 
account of undervaluation of capital bears a direct 
relationship to the amount of additional capital 
stock tax necessary to counteract such underval- 
uation in the ratio of 6.3 to 8625, which is approxi- 
mately 7.3 to 1. Thus for every dollar spent in 
capital stock tax, a potential excess-profits tax on 
excess profits of approximately $146, taxable at 5 
per cent ($7.30), is counteracted at a net saving of 
approximately $6.30. 

It follows, then, that a corporation may overvalue 
its capital approximately 6.3 times as much as it may 
undervalue its capital at the same risk in each case. 
It should be noted that the word “risk” is used 0 20 40 60 80 100 120 140 160 180 200 
advisedly, because each dollar spent in overvaluation ca 
is, in a sense, a premium paid for protection against — 
potential excess profits of $146, subject to an excess- 
profits tax of $7.30. aati 











The graph following expresses the relationship, 
namely x/y, between the amounts by which a capi- 
talization can be overestimated (abscissae) and 
underestimated (ordinates) at the same risk in each 
case. 

Any point on the line OP prolonged, such-as P, 
of which the coordinates are x and y, expresses this 
relationship. In the particular case, for the point P,, 
x, = 126, and y, = 20, approximately. Thus 
x, 16 63 
—= This can be shown for any point 
yY, @ 1 
on the line with approximately the same result. 

However, the theoretical maximum efficiency in 
the declaration of capital value would be obtained by 


8 





stating a capital at times the estimated profits 


1.008 


before deducting the capital stock tax expense since 


(y+.008y) or 1.008y equals profits before deducting 
capital stock tax expense. From Case (B): Theoretical 





optimum capitalization is 8y or times the profits 


1.008 


before deducting capital stock tax expense. 


Following are examples of the above ratio: 


EXAMPLE 1 
Case (A): 

Underestimated Capital = $5,000* 
Profits before Capital Stock 

Tax deducted = $1,512 
Net Profits = $1,507 
Profits exempt from Excess- 

Profits Tax (% of $5,000) =$ 625 
Profits subject to Excess- 

Profits Tax = $ 882 
Excess-Profits Tax = $44.10 





* Capital Stock Tax = $5.00 
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CaAsE (B): 





8 
Capitalization at ——— times 
r 2 














the Profits before deducting 
the Capital Stock Tax Expense = $12,000* 
Profits before Capital Stock 



























































Tax deducted = $ 1,512 
Net Profits = $ 1,500 
Profits exempt from Excess- 

Profits Tax = $ 1,500 
Profits subject to Excess- 

Profits Tax = $ 0.00 
Excess-Profits Tax = $ 0.00 

















“_ Capital Steck Tax = $12.00 





(A) Capital stock tax exceeds (B) capital stock tax by 
$7; however, the actual excess amount is $6.0375, since the 
amount of corporation income tax saving due to the greater 
capital stock tax paid in Case (B) than in Case (A) equals 
$0.1375 X 7, or $0.9625. 

$44.10 6.3 

$6.0375  .8625 
denominator by 7, i. e., (B) capital stock tax minus (A) 
capital stock tax). 



































Therefore R’= (dividing numerator and 


























EXAMPLE 2 








Case (A): 


























Underestimated Capital = $1,000,000* 
Profits before Capital Stock 

Tax deducted = $ 201,600 
Net Profits = $ 200,600 
Profits exempt from Excess- 

Profits Tax = $ 125,000 
Profits subject to Excess- 

Profits Tax = $ 75,600 
Excess-Profits Tax = $$. Bree 


* Capital Stock Tax = $1000 
Case (B): 
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Capitalization at times 











the Profits before de- 

ducting the Capital Stock 

Tax expense = $ 1,600,000* 
Profits before deducting 






























































Capital Stock Tax = $ 201,600 
Net Profits = $ 200,000 
Profits exempt from Excess- 

Profits Tax = $ 200,000 
Profits subject to Excess- 

Profits Tax = $ 0.60 
Excess-Profits Tax = $ 0.00 











* Capital Stock Tax = $1600 

1 Ratio of the excess-profits tax payable in Case (A) to the amount 
by which the capital stock tax paid in Case (B) exceeds the amount 
paid in case (A). 
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(A) capital stock tax exceeds (B) capital stock tax by 
$600; however, the actual amount is $517.50, since the 
amount of income tax saving due to (B)’s greater capital 
stock tax equals $0.1375 & 600 or $82.50. 
3780 6.3 

= ——- (dividing numerator and 
517.50  .8625 

denominator by 600). 


Therefore R?'= 





Actual Case as Example 


Following is a discussion of an actual case in 
which the corporation had a 1933 capitalization of 
$6,800,000 with profits for the last five years as 
enumerated below: 


1929 ..... seek ee ay oak $1,691,302 
BE rss bx he wen eed 1,705,293 
ae ee 1,363,780 
RS eeeer or 1,053,626 
Ds rk inte cannitie seman 909,325 


If the capital stock tax and excess-profits tax had 
been in effect during these years, then clearly, if the 
capitalization had been at the 1933 figure during each 
of the five years, it would have been much too small 
to counteract the excess-profits tax for any single 
year, as well as for the whole period, since 
$6,800,000 divided by 8 equals an exempt profit al- 
lowance of only $850,000. 

Inasmuch as the optimum capitalization for this 
five-year period is a figure much larger than the 


8 





1933 capitalization and smaller than times the 
1.008 

largest single annual profits (those of 1930), let us 

compare the total amount of payments on these two 

taxes (in excess of the corporation income tax pay- 

ments) with capitalizations at $6,800,000 and 
$13,500,000. (See five-year tables below.) 

This example shows that over the five-year period 

a very large hypothetical saving ($92,857.90) could 

have been obtained by capitalization at somewhat 


8 


less than 





times the largest single profits, i. ¢., 
1 008 
those for the year of 1930. 


In application of the above theory, the corporation 
is confronted with the necessity of analyzing its 
financial position and future earnings, especially as 
these concern the true relationship between its capi- 
tal and its profits, past, present and future. 











CAPITAL STOCK TAX AND EXCESS-PROFITS TAXES ON A $13,500,000* CAPITALIZATION 








Year - 1929 















































Less: Capital Stock TA... . 2. ccc cccccces 6,800.00 
RN oh aid cg oe Bo acai cal ewla ried $1,684,502.00 
Less: Exempt Profits Allowance............ 850,000.00 
Amount subject to Excess-Profits Tax......... $ 834,502.00 














Pe ee eons . $ 41,725.10 





Excess-Profits Tax .. 









































Profits before deduction of capital Stock Tax. $1,691,302.00 


1930 











19390 19S 1982 1933 
~$1,705,293.00  $1,363,780.00  $1,053,626.00  $ 909,325.00 
6800.00 6,800.00 6,800.00 6,800.00 
"$1,698,493.00  $1,356,980.00  $1,046,826.00 $ 902,525.00 
850,000.00 850,000.00 850,000.00 850,000.00 


$ 848,493.00 $ 506,980.00 $ 196,826.00 $ 52,525.00 


$ 42,424.65 $ 25,349.00 $ 9,841.30 $ 2,626.25 


6,800.00 6,800.00 6,800.00 6,800.00 
$ 49,224.65 $ 32,149.00 $ 16,641.30 $ 9,426.25 
935.00 935.00 9.35.00 935.00 





—_—— 











EE, SE sak vagaws cade oe'eee een eeu 6,800.00 
BORG OF DOUG SOMES. 6.ooo cde. sce beds .. $ 48,525.10 
Less: Income Tax on $6,800....... yanthacdl 935.00 
NN TIN Dn oo. a be cn Ste a neues th etal $ 47,590.10 
Grand Total for Five-Year Period.... ... §$ 151,291.30 














8 
* Approximately — times the largest annual profits, those of 1930. 
1.008 


$ 48,289.65 $ 31,214.00 $ 15,706.30 $ 8,491.25 
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Year 1929 


Profits before deduction of capital Stock Tax. $1,691,302.00 
Leas: Cantal Sroem TSE. .c- 3. eke eb ies oe 1 





, 


jE ee ae eee Se Rae Oe Oe Cee AP $1,677,802.00 


CAPITAL STOCK TAX AND EXCESS-PROFITS TAXES ON A 
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$13,500,000 CAPITALIZATION 











1930 1931 1932 1933 
$1,705,293.00  $1,363,780.00 — $1,053,626.00  $ 909,325.00 
13,500.00 13,500.00 13,500.00 13,500.00 
$1,691,793.00  $1,350,280.00 — $1,040,126.00 $ 895,825.00 
1,687,500.00 1,687,500.00 1,687,500.00 1,687,500.00 
$ 4,293.00 $ 0.00 $ 0.00 $ 0.00 
$ 21465 §$ 0.00 ¢ 0.00 ¢$ 0.00 
13,500.00 13,500.00 13,500.00 13,500.00 
$ 13,714.65 $ 13,500.00 $ 13,500.00 $ 13,500.00 
1,856.25 1,856.25 1,856.25 1,856.25 





$11,858.40 $ 11,643.75 $11,643.75 = $ 11,643.75 








Less: Exempt Profit Allowance......... 1,687,500.00 
Amount subject to Excess-Profits Tax......... $ 0.00 
EMCOSS-f TOS COR, ok oe oes chicas weve yposre ae ~ 0.00 
ee 8 ee re rere ere 13,500.00 
Vil ae er do a $ 13,500.00 
Less: Income Tax on $13,500... ....0....2... 1,856.25 
RCE enc, Rie ei re ae $ 11,643.75 
Grand Total for Five-Year Period........... $ 58,433.40 























As a simple approach a corporation might divide 
its present capital by eight and compare the result 
with the respective profits of, let us say, the last 
five to ten years, in order to determine whether or 
not the present capital would have been the optimum 
over the entire period, had the capital stock tax and 
excess-profits tax been in effect during these years. 
In other words, would another capitalization have 
heen better suited to these profits so that the hypo- 
thetical total payment of these two taxes would have 
been less than with the present capital ? 

Obviously there are various types of profit-capital 
relationships, extreme cases of which are a small 
capital with relatively large profits (due to rapid 
turnover), or a large capital with relatively small 
profits. There are also the normal cases where the 
profits are approximately equal to or less than the 
government estimate of 12% per cent of the capi- 
talization. 

In the first two examples described in the pre- 
ceding paragraph, it is evident that the “adjusted 
declared value” must be based on the profits alone 
with almost entire disregard of the actual capital, 
although practically in every case the past expe- 
rience and future expectancy in profits provide the 
greater source of information for the purpose of 
arriving at the best declaration of capital value. 


The factors which determine future expectancy 
in profits can be classified as normal or abnormal, 
and each of these can be subdivided as general, for 
business as a whole, or specific, as relating to the 
particular industry or plant in question. 

Normal factors are those which comprise the run- 
of-the-mine experience of business in general, and 
industries and plants in particular. Abnormal fac- 
tors are those which produce abnormal oscillations 
in the normal trend, such factors as, for example, 
war and inflation which affect business in general in 
addition to particular industries, and such factors as 
new product competition and drouths which affect 
industries and industrial units particularly. 

After a thorough examination of the above factors, 
the individual corporation will discover itself in- 
cluded in one of the three following categories: 

A. Expectation of Future Losses Annually.—Con- 
tinued yearly losses over a long period of time will, 


of course, eventually wipe out the surplus, the capital 
and the corporation as well. Therefore such a cor- 
poration can safely place its adjusted declared capital 
value at zero for the duration of the period of its 
passing out of the picture. 

B. Expectation of Breaking Even Annually.—While 
such a situation is a possibility, its probability is 
minimized by the imminence of the realization of 
any of the previously described abnormal factors. 
Therefore a corporation with such prospects in view 
should declare a capital value which is at least high 
enough to provide for these abnormal factors to the 
extent by which these abnormal factors can be ex- 
pected to materialize. 


C. Expectation of Profits Annually.—After having 
considered the abnormal factors, if the corporation 
can still reasonably infer that the future profits will 
be relatively constant, then the declaration of value 

8 


should be times the constant. However there 





1.008 
is a very slight probability that the net profits will 
be relatively constant if any of these abnormal fac- 
tors do occur. 
If the trend of profits is expected to increase, the 
value should be declared at an amount somewhat 
8 . 


times the greatest expected profit, 





less than 
1 008 

whether due to a normal or abnormal factor, for any 

one year, since the corporation can over-capitalize 

more than six times the amount it dare undercapital- 

ize at the same risk. (See graph.) 

In addition there are a few other factors which 
might slightly affect the foregoing analysis. 

The Revenue Act of 1934 provides for a capital 
stock tax at a rate of one dollar for each full thou- 
sand dollars of capitalization but makes no provi- 
sions for any fractions thereof. It would therefore 
appear that a capitalization could be increased up 
to $999 over the even thousands of dollars with no 
capital stock tax payable on $999. 

There is also a difference in the payment dates of 
the two taxes where corporations are on a calendar 
year basis, since the capital stock tax is paid eight 

(Continued on page 685) 



































































































































































































































































































































































































































































































































































































































































































































































































HE Twenty-second Annual Conference of the 
New England State Tax Officials Association, 
held at New Haven, Connecticut, on Novem- 
ber 15th and 16th, was largely attended and in other 
respects was gratifying. Through the courtesy of 
Harold S. Lyon, secretary of the Association, the 
following report of the proceedings is presented. 

At the opening session, President Holley was 
elected permanent chairman and the secretary of 
the Association was chosen secretary of the Con- 
ference. Henry F. Long, John R. Spring and Har- 
old W. James were appointed to the Nominating 
Committee, and Edgar C. Hirst, Farwell Knapp and 
Edward P. Tobie to the Resolutions Committee. 

In the absence of Governor Cross, Commissioner 
William H. Hackett extended a welcome on behalf 
of the State of Connecticut, which was followed by 
an address of welcome by Honorable John W. 
Murphy, mayor of New Haven. President Frank 
H. Holley responded for the Association. The re- 
mainder of the morning session was devoted to a 
review of recent legislation and court opinions. 

Commissioner Hackett, speaking for the State of 
Connecticut, called attention to the fact that no 
legislation had been passed due to the fact that the 
Legislature sits only once every two years. He 
reported three decisions of the Connecticut Supreme 
Court involving exemptions to eleemosynary insti- 
tutions: 117 Conn. 379; 119 Conn. 53; 119 Conn. 
106. An important case bearing upon valuation of 
real estate in times of depression is to be found in 
116 Conn. 5. Another recent decision touched upon 
the very uncertain phase of the existing law in its 
relation to the business situs of securities. A case 
in 118 Conn. 233 has to do with the taxation of a 
remainder under the Connecticut Inheritance Tax 
Law. 

Frank H. Holley, state tax assessor of Maine, re- 
ferred to the report of the special tax commission 
in Maine indicating that a sales tax would be rec- 
ommended in conjunction with an income tax. A 
change will be proposed in the method of taxing 
electric companies. It is suggested that the Retail 
Stores Tax be abolished. Reorganization of the Tax 
Department with a Tax Commissioner to be ap- 
pointed by the governor is planned. 

Henry F. Long, tax commissioner of Massachu- 
setts, reported that there had been no tax legisla- 
tion of major significance enacted by the 1934 session 
of the Massachusetts Legislature, although a consid- 
erable number of bills strengthening the existing 
tax law were passed. A sales tax proposal was not 
adopted. Attention was called to the fact that the 
change in the property assessment date provided 
in 1933 would become effective January 1, 1935. 

Informal procedure in hearings before the Board 
of Tax Appeals has been established in addition to 
previously existing formal procedure. The Supreme 
Court decided a tax title account case. It also passed 
on the meaning of the word “Annuity” in the per- 
sonal income tax law. There were no inheritance 
tax decisions. 
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Edgar C. Hirst, tax commissioner of New Hamp- 
shire, reported that the only legislation in his state 
was that enacted at a special session providing a 
liquor tax. There were decisions of the New Hamp- 
shire Supreme Court relating to what constituted 
a taxable interest in land, to the gasoline tax, over- 
turning the itinerant vendor law and involving an 
exemption under the property tax law. 

Deputy-Commissioner Seth T. Cole of New York 
State said that New York had adopted a new mini- 
mum tax provision in the income tax law based on 
gross income with capital gains and losses excluded. 
The term resident in this law was redefined. A 
liquor tax and a milk tax were enacted, the latter 
carrying a provision to the effect that the proceeds 
were to be employed to encourage the use of milk. 
A tax on admissions to running horse races was 
imposed. A corporation was authorized for the 
financing of tax payments. A novel experiment lies 
in the authority to New York City to levy taxes. 
June 30, 1934 saw the termination of the sales tax. 

Striking among court decisions discussed by Mr. 
Cole was that sustaining an inheritance tax upon 
the death of a tenant in entirety.1. Another case re- 
lated to the right to collect an inheritance tax upon 
paintings temporarily loaned and outside the state 
of residence of the decedent.? Rentals from prop- 
erty in Ohio received by a New York resident were 
held not taxable under the income tax law. A higher 
rate of tax upon residents than upon nonresidents 
was held valid.’ 

Edward P. Tobie, of Rhode Island, stated that his 
state had enacted race track and liquor taxes. Pro- 
vision was made for installment payments of local 
taxes. Court decisions relating to tax liens, exemp- 
tion of property of a hospital and the valuation of 
property were subjects of comment. 

The round-table discussion of the first afternoon 
session was undoubtedly the most stimulating ses- 
sion of the Conference and bids fair to be remem- 
bered as one of the best ever held at a New England 
Tax Conference. With characteristic clarity, Pro- 
fessor Fred R. Fairchild of Yale University out- 
lined the general subject matter,—“ Possibilities of 
Relief to Existing Taxpaying Groups through Cur- 
tailment of Tax Exemptions.” Various phases of 
the general subject were discussed as_ indicated 
below: 

(a) “Exemptions in Local Taxation to Elee 
mosynary Institutions”: Assistant Com- 
missioner Farwell Knapp (Connecticut) ; 
Commissioner Edgar C. Hirst (New Hamp- 
shire). 

(b) “Exemptions in Income Taxation”: Dr. 
Charles W. Gerstenberg (New York City) ; 
Commissioner Henry F. Long (Massachu- 
setts). 


1 Estate of Robert Weiden, 263 N. Y. 107, 188 N. E. 270. 

2 City Bank & Farmers Trust Co. v. Schnader, decided by the U. S. 
Supreme Court on Nov. 5. 

3 Elizabeth G. Pierson v. Thomas M. Lynch et al., 237 App. Div. 
763. Affirmed 263 N. Y. Mem. 19. Appeal dismissed by U. S. Gapreme 
Court, November 5, 1934, 
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(c) “Exemptions in Inheritance Taxation”: 
Harold W. James, Inheritance Tax Attor- 
ney (Rhode Island) ; Deputy Commissioner 
William E. Stephens (New York). 

(d) “Exemptions in Corporation Taxation”: 
Commissioner John J. Merrill (New York) ; 
Commissioner Zenas W. Bliss (Rhode 
Island). 


Mr. Knapp advocated complete elimination of ex- 
emptions to eleemosynary institutions with direct 
appropriation for aid to charitable institutions per- 
forming a public service to the extent the Legis- 
lature deemed meet. Commissioner Hirst indicated 
a start had already been made in New Hampshire 
in cutting down exemptions. Dr. Gerstenberg 
doubted the expediency of abolishing the flat 
exemptions in income taxation in view of the rela- 
tively small amount of revenue involved. Commis- 
sioner Long favored drastic reductions in income 
tax exemptions to a point which would approximate 
cost of collection. Mr. James felt that exemptions 
in inheritance taxation are without justification. Mr. 
Stephens indicated that elimination of inheritance 
tax exemptions in New York would not produce 
great revenue. Commissioner Merrill was of the 
opinion that in New York corporations already bear 
too great a load. Mr. Tobie reflected the views of 
Commissioner Bliss expressing the thought that it 
is not a wise policy to extend exemptions to a cor- 
poration as bait to induce the corporation to estab- 
lish a business in that state. A vigorous general 
discussion, pro and con, followed, which indicated 
a high degree of interest and pronounced diversity 
of opinion. 

President Holley presided at the dinner session. 
Arthur F. Potter, Director of the Municipal Divi- 
sion in the office of the Tax Commissioner in Con- 
necticut presented an excellent paper on “Improvement 
in Municipal Finances,” which indicated substantial 
progress in the right direction in Connecticut. Miss 
Eleanor H. Little, secretary of the Connecticut 
Emergency Relief Commission, in speaking upon 
“Federal and State Emergency Relief,” emphasized 
the effort being made by the commission, a tempo- 
rary body, to institute and install practices of per- 
manent value in connection with the handling of 
local relief work. Dr. Eugene E. Oakes of Harvard 
University, whose subject was “The Finances of 
a Massachusetts Hill Town,” presented a very clear- 
cut picture of what may happen to the finances of 
a little community when an organization with a 
relatively large amount of taxable property locates 
within its confines. Mr. William H. Meyer, Jr. of 
New York City pointed out the advantages of aerial 
surveys in connection with tax assessment work, 
calling attention to the fact that the photographs 
show what is on the land, whereas a plan indicates 
only the extent and boundaries of the land. 

At the morning session of the second day of the 
conference, J. Chester Crandell, C. P. A. of Boston, 
gave some very valuable suggestions for improving 
tax forms, dealing with quality of paper, folding, 
style of printing, supplying copies, and subject mat- 
ter, including supporting schedules. He cited a 
number of specific instances where changes of a 
helpful nature could be made. Professor William 
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F. Connelly of New York University, presented an 
excellent paper on “Assessment of Property in Times 
of Depression.” He opposed horizontal or straight- 
line cuts. Dr. Benjamin P. Whitaker’s paper, “The 
Findings of the Connecticut Special Tax Commis- 
sion,’ aroused the keenest interest and evoked a 
bombardment of inquiries which would have ex- 
hausted the endurance of a less resolute and patient 
speaker. Undoubtedly there will be great demand 
for copies of the report to be made by the Com- 
mission, which was expected to be in print in De- 
cember. 

At the afternoon session Commissioner Lung gave 
a comprehensive outline of “Tax Delinquency Prob- 
lems” with special reference to the Massachusetts 
situation, which is particularly good. Commissioner 
Long advocates prompt and efficient tax collection. 
Commissioner Frank F. Davis of Rhode Island, 
speaking on the same subject, favored the lien 
method rather than the sale method in the col- 
lection of delinquent real estate taxes. 

At the business meeting at the close of the ses- 
sion the following officers were elected for the en- 
suing year: 


President, Zenas W. Bliss of Rhode Island 
Vice President, William H. Hackett of Con- 
necticut 
Secretary and Treasurer, Harold S. Lyon 
Executive Committee: 
Farwell Knapp of Connecticut 
Erwin M. Harvey of Vermont 
Edward P. Tobie of Rhode Island 
Honorary Members: 
Hon. Mark Graves of New York 
Hon. John J. Merrill of New York 
The following resolution was adopted: 


We, the members of the New England State Tax Offi- 
cials Association, upon the adjournment of our twenty- 
second annual conference at New Haven on November 16, 
1934, desire to express our thanks to Yale University for 
providing the delightful facilities in the Hall of Graduate 
Studies for the use of our conference. 

We desire also to express our appreciation to Professor 
Fairchild of Yale and Commissioner Hackett of Connecti- 
cut for their many thoughtful plans and acts which have 
done so much to make our meetings profitable and pleasant 
and to those who have given so much time and ‘thought 
in preparing and presenting the excellent papers that have 
composed our program. 


Significant Decisions of the Board of 
Tax Appeals 


Basis for Gain or Loss upon the Sale or Other Disposi- 
tion of Stock—Application of “First in, First out” Rule.— 
Where a stockholder in a partial liquidation in 1928 sur- 
renders certificates for separate lots of stock purchased at 
different times and at different prices, and receives an 
initial liquidating dividend and new certificates for a fixed 
percentage of all the shares formerly held by him, the 
identity of the shares surrendered is lost, and the applica- 
tion of the first in, first out rule is proper.—Courtenay D. 
Allington v. Commissioner, Leslie E. Allington v. Commis- 
stoner, Dec. 8747 [CCH]; Docket Nos. 53411, 53412. 

Adams wrote a dissenting opinion, with which Black and 
Seawell agree. 


Basis for Securities Purchased from an Estate-——Where 
petitioner purchased securities from the estate of his father 
with a portion of a legacy credited to him on the books of 
the estate upon the death of the testator in 1930, paying 
(Continued on page 682) 
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ARIZONA 


Special Session—On October 29, 1934, 
the Governor of Arizona issued a call for 
a special session of the Legislature to con- 
vene on November 13, 1934, but on Novem- 
ber 7, 1934, the Governor rescinded the call. 
Subsequently another call was issued and 
the Legislature convened on November 26, 
1934, and adjourned on December 14, 1934. 
No tax legislation was passed. 


ILLINOIS 


Special Session.—The Illinois Legisla- 
ture, pursuant to a call issued by the Gov- 
ernor, convened in Fourth Special Session 
on November 19, 1934, and adjourned No- 
vember 23, 1934. 

Sales Tax.—%* H. B. No. 1 provides for 
the indefinite extension of the 2-cent Re- 
tailers Occupation (Sales) Tax, which 
under the original law would expire on 
July 1, 1935. 


LOUISIANA 

Second Special Session.—The Legislature 
of the State of Louisiana convened in Sec- 
ond Special Session on November 12, 1934, 
and adjourned on November 16, 1934. 

Third Special Session.—A Third Special 
Session of the Legislature convened on 
December 16, 1934, to continue until De- 
cember 27, 1934. 

Gasoline Tax.—%H. B. Nos. 31 and 32 
authorize the City of New Orleans and 
parishes to levy a one cent gasoline tax. 
Approved November 22, 1934. 

Income Tax.—%H. B. No. 7 reenacts 43 
sections of the Income Tax Law pertain- 
ing mostly to computation of the tax and 
administration and collection thereof. Ap- 
proved November 22, 1934. 


Injunctions.—%H. B. Nos. 15 and 16 pro- 
hibit the issuance of injunctions to restrain 
collections of taxes or the enforcement of 
any laws, and provide that taxpayers shall 
have an adequate remedy at law for the 
recovery of taxes illegally paid. Approved 
November 22, 1934. 


Liquor Taxes.—%xH. B. No. 11 reenacts 
seven sections of the Liquor Tax Law 
(Act No. 15, Laws 1934, Reg. Sess.) mostly 
pertinent to the levy and collection of taxes 
and requiring a bond as security in some 
cases. Approved November 22, 1934. 


Motor Vehicles.—% H. B. No. 5 enacts a 
law relative to the municipal taxation of 
motor vehicles, in accordance with the pro- 
visions of Act 3 of 1934 (Reg. Sess.) which 
was approved at the election on November 
6, 1934. Approved November 22, 1934. 

Redemption.—_ *H. B. No. 30 provides 
for the method of redemption of property 
sold for taxes. Approved November 22, 
1934. 








PENDING STATE TAX LEGISLATION 


Under the above heading, report will be made of the introduction of and action taken 
on state tax legislation of importance to business interests. 
pending bills in state legislatures, and the final report will be that of enactment, designated 
This feature is made possible through the facilities of the Com- 
merce Clearing House Legislative Reporting Department, which furnishes a twenty-four 
hour reporting service on all subjects for all states. Copies of the text of any bill reported 
may be obtained for a service charge of one dollar per bill. 


Tax Commission.—y»H. B. No. 18 extends 
the authority of the Louisiana Tax Com- 
mission by authorizing it to correct or 
change any and all assessments. Approved 
November 22, 1934. 


Tobacco Taxes.—y%H. B. No. 33 amends 
sections 4 and 6 of the Tobacco Tax Law 
(Act No. 4, Acts 1932—Code sections 8737 
and 8739) to enable a more strict enforce- 
oe of the Act. Approved November 22, 
1 : 


MAINE 


_ Special Session.—The Legislature of the 
State of Maine convened in Third Special 
Session on November 6, 1934, and adjourned 
on November 10, 1934. 


Liquor taxes.—¥*S. B. No. 2 levies license 
taxes on distillers and brewers at the rate 
of $100 if Maine products are used exclu- 
sively or $3,000 if other state products are 
used exclusively. Where both such prod- 
ucts are used the fee is proportioned ac- 
cordingly. Wineries of each category pay 
a license fee of $50, but those using raw 
materials from without the State are sub- 
ject to an excise tax of 4 cents per gallon 
and 2 cents per pound on such materials 
used. Approved November 10, 1934. 


OHIO 


The Second Special Session of the Leg- 
islature reconvened on November 19, 1934, 
and adjourned on December 13. 


Gasoline Tax.—yH. B. No. 136 reenacts 
the one-cent tax of the gasoline tax law 
to extend through the year 1935. 


Sales Tax.—yH. B. 134-XX, levies a 
tax upon the sales of certain tangible per- 
sonal property occurring during the year 
1935. Following are the rates: 1cent 
if the price is 40 cents or less; 2 cents 
if the price is more than 40 cents and 
not more than 70 cents; 3 cents if the 
price is more than 70 cents and not more 
than $1. If the price is in excess of $1, 
3 cents on each full dollar; and if, in such 
case, the price is not an even number of 
dollars, 1 cent, if the price exceeds an even 
number of dollars by more than 8 cents but 
not more than 40 cents; 2 cents, if the 
excess is more than 40 cents and not more 
than 70 cents; and 3 cents, if such excess 
is over 70 cents. No tax, in either case, 
is imposed if the price is less than 9 cents. 


The most important sales to which the 
tax does not apply are as follows: When 
state or political subdivision is vendee; 
when vendor is a farmer, selling products 
from own farm or from retail establish- 
ment on farm, or when sale is of feed, seed, 
lime or fertilizer; sale of fluid milk off 
premises of vendor and of bread in loaf 
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form; sale of newspapers; sales of motor 
vehicle fuel and of liquid fuel otherwise 
subject to tax; sales of cigarettes, beer. 
brewer's wort and malt as long as other- 
wise taxed; sales of artificial and natural 
gas, and electricity under prescribed con- 
ditions; casual and isolated sales by 4 
vendor not engaged in business of selling 
tangible personal property. . 


Excise Tax on Public Utilities—H. }. 
43XX increased the rates of excise taxa- 
tion imposed on the gross earnings other 
than receipts derived from interstate busi- 
ness of certain public utilities and provides 
for application of the increased revenues 
resulting therefrom to the general fund of 
counties for county statutory relief and 
welfare purposes. The rates, subject toa 
minimum payment of $10 and certain de- 
ductions, are as follows: electric light, 
intra-state toll bridge, gas, natural gas, 
waterworks, telephone, messenger or signal, 
union depot, heating, cooling, and water 
transportation companies, 2.35 per cent; ex- 
press and telegraph companies, 3 per cent; 
railroads, 4 per cent; street and suburban 
railroad companies, 1.2 per cent; interurban 
railroad companies, .7 of 1 per cent; pipe 
line companies, 5 per cent. 


Intangible Property Tax.—ykSen. 49XX 
increases from 5 per cent to 6 per cent for 
the year 1935 the property tax on income- 
yielding securities. 


OKLAHOMA 


Special Session.—Although a call for a 
special session of the Legislature was is- 
sued by the Governor, it has since been 
withdrawn. 


RHODE ISLAND 


Horse Racing.—S. B. No. 65 amends 
the Horse Racing Commission Acts. Ap- 
proved October 26, 1934. 


TEXAS 


Special Session.—The Legislature of the 
State of Texas convened in Fourth Special 
Session on October 12, 1934 and adjourned 
on November 10, 1934. 


Penalties—%eH. B. No. 7 provides for 
the release of all penalties and interest on 
ad valorem and poll taxes which were de- 
linquent on or before August 1, 1934, pro- 
vided such taxes are paid on or before 
March 15, 1935, but with penalties there- 
after. Approved November 10, 1934; ef- 
fective February 9, 1935. 

Penalties.—%H. B. No. 6, provides that 
after January 1, 1935, taxes may be paid 
at a discount if paid before the end ol 
the year in which they are assessed; reduces 
penalties on taxes delinquent for year 1934. 
Approved and effective November 16, 1934. 
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November Election Results on Constitutional Amendments, Initiative Petitions 
and Referendums Pertaining to Taxation 


Arizona——The two Initiated Measures 
relative to taxation were declared invalid 
by the Arizona Supreme Court and so were 
not submitted to the people. The Petition 
proposing to add three new sections to 
Article IX of the Constitution, relative to 
the taxing of copper production and the 
assessment of public utilities, was declared 
invalid in the case of Kerby v. Luhrs (de- 
cided on October 4, 1934). The other peti- 
tion proposed to reenact section 2 of Article 
IX of the Constitution relative to exemp- 
tions and failed to appear on the ballot be- 
cause of the decision in the case of Aherns 
v. Kerby et al. (decided on October 22, 1934). 


Arkansas.—House Joint Resolution No. 
1 of the Regular Session (Laws of 1933) 
which was approved by referendum. The 
portion of this resolution pertinent to tax- 
ation follows: 


Sec. 2. None of the rates for property, excise, 
privilege or personal taxes now levied shall be in- 
creased by the General Assembly except after the 
approval of the qualified electors voting thereon at 
an election, or in case of an emergency, by the votes 
of three-fourths of the members elected to each 
House of the General Assembly. 

* * 


On the other hand, Act No. 280 (Laws 
of 1933) reducing the penalty on delin- 
quent taxes and extending the time of 


desiring such license; the name of such store; the 
location, including the street number of such store; 
and such other , dows as the State Treasurer may 
require. 

If the applicant desires to operate, maintain, open 
or establish more than one such store, he shall make 
a separate application for a license to operate, main- 
tain, open or establish each such store, but the 
respective stores for which the applicant desires to 
a licenses may all be listed on one application 

ank. 

Each such application shall be accompanied by a 
filing fee of fifty cents ($.50) and by the license fee 
as prescribed in Section five (5) of this Act. 

Section 3. As soon as practicable after the receipt 
of any such application, the State Treasurer shall 
carefully examine such application to ascertain 
whether it is in proper form and contains the nec- 
essary and requisite information. If, upon examina- 
tion, the State Treasurer shall find that any such 
application is not in proper form and does not 
contain the necessary and requisite information, he 
shall return such application for correction. 

If an application is found to be satisfactory, and 
if the filing and license fees, as herein prescribed, 
shall have been paid, the State Treasurer shall issue 
to the applicant a license for each store for which 
an application for a license shall have been made. 

Each licensee shall display the license so issued 
in a conspicuous place in the store for which such 
license is issued. 


Section 4. All licenses shall be so issued as to 
expire on the thirty-first day of December of each 
calendar year. On or before the first day of Janu- 
ary of each year, every person, firm, corporation, 
association or co-partnership having a license, shall 
apply to the State Treasurer for a renewal license 





























redemption was defeated. 


California—The proposal to call a con- 
stitutional convention (A. C. R. No. 17, 
Laws 1933) was adopted. 


Colorado.—The five measures in Colo- 
rado were disposed of as follows: 

H. C. R. No. 7 (Laws 1933, Second Spe- 
cial Session), which proposed reenactment 
of the entire Article X of the Constitution, 
was defeated. 

Initiated Measure No. 4, restricting the 
levying of excise taxes to initiated referred 
measures, was defeated. 

Initiated Measure No. 5, which requires 
motor vehicle fees and gasoline taxes to be 
used exclusively for highway purposes, was 
adopted. The text of this measure fol- 
lows: 

NO. 5 


BE IT ENACTED BY THE PEOPLE OF THE 
STATE OF COLORADO: 


That Article X of the Constitution of the State of 
Colorado be amended so as to add an additional 
Section thereto to be numbered Section — to read as 
follows: Section —. On and after July 1, 1935, the 
proceeds from the imposition of any license, regis- 
tration fee or other charge with respect to the 
operation of any motor vehicle upon any public 
highway in this state and the proceeds from the 
imposition of any excise tax on gasoline or other 
liquid motor fuel shall, except costs of administration, 
be used exclusively for the construction, mainte- 
nance, and supervision of the public highways of 
this state. 


Initiated Measure No. 6, limiting the gas- 
oline tax rate to 3 cents, was defeated. 

Initiated Measure No. 7, levying a chain 
store tax, was adopted. The text of the 
chain store tax law follows: 


[Chain Store Tax] 


Section. 1. That from and after the first day of 
January, A. D. 1935, it shall be unlawful for any 
person, firm, corporation, association or co-partner- 
ship, either foreign or domestic, to operate, maintain, 
open or establish any store in this state without 
tst having obtained a license so to do from the 
State Treasurer, as hereinafter provided. . 
_Section 2. Any person, firm, corporation, associa- 
tion or co-partnership desiring to operate, maintain, 
open or establish a store in this state shall apply 
to the State Treasurer for a license so to do. The 
application for a license shall be made on a form 


which shall be prescribed and furnished by the State 
lreasurer, and shall set forth the name of the owner, 
manager, trustee, lessee, receiver or other person 


for the calendar year next ensuing. All applications 
for renewal licenses shall be ae on forms which 
shall be the State 
Treasurer. 

No license shall lapse prior to the thirty-first day 
of January of the year next following the year for 
which such license was issued, and if, by such 
thirty-first day of January, an application for a 
renewal license has not been made, the State Treas- 
urer shall notify such delinquent license holder there- 
of, by registered mail, and if application is not 
made for and a renewal license issued on or before 
the last day of February, next ensuing, the former 
license shall lapse and become null and void. 

Each such application for a renewal license shall 
be accompanied by a filing fee of fifty cents ($.50) 
and by the license fee as prescribed in Section five 
(5) of this Act. 

Section 5. Every person, firm, corporation, asso- 
ciation or co-partnership opening, establishing, oper- 
ating or maintaining one or more stores or mercantile 
establishments, within this state, under the same 
general management, supervision or ownership, shall 
pay the license fees hereinafter prescribed for the 
privilege of opening, establishing, operating or main- 
taining such stores or mercantile establishments. 

The license fee herein prescribed shall be paid 
annually, and shall be in addition to the filing fee 
— in Sections two (2) and four (4) of this 
Act. 

The 
follows: 

1.—Upon one store, the annual license fee shall 
be two dollars ($2.00) for each such store; 

2.—Upon two stores or more, but not to exceed 
four stores, the annual license fee shall be ten 
dollars ($10.00) for each such additional store; 

3.—Upon each store in excess of four, but not to 
exceed eight, the annual license fee shall be fifty 
($50.00) for each such additional store; 

4.—Upon each store in excess of eight, but not to 
exceed fifteen, the annual license fee shall be one 
hundred fifty dollars ($150.00) for each such addi- 
tional store? 

5.—Upon each store in excess of fifteen, but not 
to exceed twenty-four, the annual license fee shall 
be two hundred dollars ($200.00) for each such 
additional store; 

6.—Upon each store in excess of twenty-four, the 
annual license fee shall be three hundred dollars 
($300.00) for each additional store. 

Section 6. Each and every license issued prior to 
the first day of July of any year shall be charged 
for at the full rate, and each and every license issued 
on or after the first day of July of any year shall 
be charged for at one-half of the full rate, as pre- 
scribed in Section five (5) of this Act. 

Section 7. 
construed to apply to every person, firm, corpora- 
tion, association or co-partnership, either domestic 
or foreign, which is controlled or held with others 
Dy majority stock ownership or ultimately controlled 
or directed by one management or association of 
ultimate management. 

Section 8. The term “store” as used in this Act 
{shall be construed to mean and include any store 


prescribed and furnished by 


license fees herein prescribed shall be as 


nership or association who shall violate any o 
provisions of this Act shall be deemed guilty of a 
misdemeanor, and upon conviction thereof, shall be 
fined in any sum not less than two hundred dollars 
($200.00), and each and every day that such viola- 
tion shall continue shall constitute a separate and 
distinct offense. 











| 
The provisions of this Act shall be 


or stores or any mercantile establishment or estab- 
lishments which are owned, operated, maintained or 
controlled by the same person, firm, corporation, 
co-partnership or association, either domestic or for- 
eign, in which goods, wares or merchandise of any 
kind are sold, either at retail or wholesale. 


Section 9, Any person, firm, corporation, co-part- 
the 


Section 10. Any and all expenses incurred by the 


State Treasurer in the administration of this Act 
shall be paid out of the funds accruing from the 
fees imposed by and collected under the provisions 
of this Act. i 
sions of this Act, less the expenses incurred in the 
administration of this Act, shall be paid into the 
State Treasury, monthly, by the State Treasurer, 
and shall be added to and shall constitute a part 
of the general fund. 


All money collected under the provi- 


Section 11. The State Treasurer is hereby au- 


thorized to employ such clerical assistants as may 
be necessary to carry out and administer the pro- 
visions of this Act, and to prepare and print such 
blanks, 
other things which may 
the administration of this Act, and to pay any and 
all such 
collected under the provisions of this Act. 


forms, reports, receipts and any and all 


be necessary to provide for 
expenses so incurred out of the funds 


There is hereby appropriated from any money in 


the general fund of the State Treasury not otherwise 
appropriated, 
($3000.00) or so much thereof as may be necessary 
for the purpose of defraying any expenses which 
may be incurred in the administration and in prepar- 
ing to administer this Act before sufficient funds 
shall have been collected from license fees, as here- 
inbefore provided. 


the sum of three thousand dollars 


As soon as a sufficient amount of license fees 


shall have been collected under the provisions of 
this Act, the three thousand dollars ($3000.00) here- 
by appropriated, or so much thereof as shall have 
been used, shall be returned to the general fund. 


Section 12. If any section, sub-section, provision 


or clause of this Act should be declared invalid or 
unconstitutional for any reason, such invalidity or 
unconstitutionality shall not be construed to affect 
the remaining portions of this Act. 


Florida.—House Joint Resolution No. 20 
(Acts of 1933), which grants homestead tax 
exemptions was adopted. The text of the 
law follows: 


Sec. 7. No assessment for State, County and 
municipal taxes shall be levied by the State of 
Florida, or under its authority, upon the homestead 
of any person who is an actual citizen and resident 
of the State of Florida, and residing therein or- 
dinarily for nine months of the year when such 
homestead herein defined is actually used for home 
purposes, and no other purpose, and where the 
market value of said homestead does not exceed the 
sum of Five Thousand Dollars ($5,000.00), and after 
such citizen and resident files with the Tax Col- 
lector collecting taxes for the State and Cqunty in 
the County in which such homestead is located, a 
proper description of the property so claimed as 
exempt and as heretofore defined by Article 10. 


Illinois—The proposal to call a consti- 
tutional convention, which if approved 
would have resulted in revision of the ob- 
solete tax provisions of the Constitution, 
was defeated. 


Louisiana.—All of the measures submit- 
ted to the Louisiana electorate were ap- 
proved. Following are the texts (or most 
important provisions where text is not 
completely reproduced) of Acts passed by 
the Legislature at the 1934 session which 
were ratified. 


ACT NO. 2 


[Motor Vehicle Fees, Gasoline, and Kerosene 
Taxes] 


Sec. 1. That at the next election for Representa- 
tives in Congress to be held throughout the State, 
in November, 1934, there shall be submitted to the 
electors for adoption or rejection in the manner pro- 
vided by law, a proposition to amend and re-enact 
Section 22, Article VI, of the Constitution of Louis 
iana of 1921, as follows: 
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Art. VI, Sec. 22.—The General Highway Fund 
shall be derived from the following sources: 


_ (a) The Legislature shall impose an annual graded 
license tax upon all motor vehicles used on the 
public highways of this State, as follows: 


On automobiles for private use, an annual mini- 
mum license tax of Seven Dollars and Fifty Cents 
($7.50), to be graded up from this amount based 
upon weight and horsepower, either or both. On 
trucks or automobiles used in the transportation of 
passengers or freight, or for the delivery of or 
carrying of goods or merchandise, an annual mini- 
mum license tax of Twenty ($20.00) Dollars, to be 
graded up from this amount based upon _ horse- 
power and carrying capacity or weight, any or all; 
provided, that such trucks as are used exclusively 
y farmers in carrying farm produce raised on their 
own farms to the market, and carrying goods and 
merchandise back to their farms, are hereby exempt 
from this license tax, and are to be taxed in the 
sum of Three ($3.00) Dollars, for each truck of one 
and one-half (114) ton capacity or under. * * * 


On all kerosene the Legislature may impose a tax 
to be collected and the proceeds used for such pur- 
poses as may be prescribed by law. 


On all other explosives used in the generation of 
motive power, the Legislature may impose a tax to 
be collected as may be prescribed by law. * * * 































































































































































































ACT NO. 3 
[Motor Vehicle Tax Exemptions] 


Sec. 1. That there shall be submitted to the 
electors of the State of Louisiana, for their approval 
or rejection in the manner provided by law, a 
proposition to amend the present Section 4 of Article 
X of the Constitution of Louisiana, by adding there- 
to a new paragraph reading as follows, to-wit: 


From state, parish and special taxes, all motor 
vehicles used on the public highways of this State 
provided that this exemption shall not extend to any 
general or special tax levied by the governing author- 
ity of any municipality, or district created by any 
such municipality, unless the governing authority 
thereof shall provide for such exemption by ordinance 
or resolution. 


Sec. 2. That said proposed amendment be so 
submitted to said electors at the next election for 
Representatives in Congress, to be held in Louisiana 
on the first Tuesday next following the first Monday 
of Noyember, 1934, 






























































































































































ACT NO. 76 
[Levy and Use of Ad Valorem School Taxes] 


Sec. 1. That there shall be submitted to the 
electors of the State of Louisiana, for their approval 
or rejection, in the manner provided for by law, a 
proposition to amend Section 14 of Article 12 of the 
Constitution of Louisiana, so that said Section may 
be made to read as follows, to-wit: 


Sec. 14. State funds for the support of the public 
common schools of elementary and secondary grades 
shall be derived from the following sources and shall 
be apportioned to the parish school boards in the 
manner herein provided: 


First: A two and one-half mill ad valorem state- 
wide tax upon each dollar of assessed valuation, for 
state purposes, of all property subject to state taxa- 
tion; provided, that out of the said taxes, fifty thou- 
sand ($50,000.00) dollars shall be paid annually to 
the Isaac Delgado Trade School located in the City 
of New Orleans. 






























































































































































ACT NO. 77 
[License Taxes] 


Sec. 1. That there shall be submitted to the 
electors of the State of Louisiana, for their approval 
or rejection, in the manner provided by law, a propo- 
sition to amend Section 8 of Article X of the Con- 
stitution of Louisiana, so that same may be made 
to read as follows: 


Sec. 8. License taxes may be levied on such 
classes of persons, associations of persons and cor- 
porations pursuing any trade, business, occupation, 
vocation or profession, as the Legislature may deem 
proper, except clerks, laborers, ministers of religion, 
school teachers, graduated trained nurses, those en- 
gaged in mechanical, agricultural, or horticultural 
pursuits or in operating saw mills. Such license 
taxes may be classified, graduated or progressive. 
No political subdivision shall impose a greater license 
tax than is imposed for State purposes, provided 
that this restriction shall not apply to dealers in 
malt, vinous, distilled, alcoholic, spirituous or in- 
toxicating liquors; but when an income tax is levied 
by the State, in lieu of State license taxes, this shall 
not prohibit the levy by the political subdivisions 
of the State of such license taxes as the Legislature 
may authorize. Those who pay municipal license 
taxes equal in amount to such taxes levied by the 
parochial authorities shall be exempt from such 
parochial license taxes. 

* 













































































































































































and 


exemption shall not apply to harbor, wharf, shed, and 
other port dues; and no ship, tug-boat or barge 





THE TAX MAGAZINE 


ACT NO. 78 
[Grant of Homestead and Other Tax Exemptions] 


Sec. 1. That there shall be submitted to the 


electors of the State of Louisiana, for their approval 
or rejection, in the manner provided for by law, a 
proposition to amend Section 4 of Article X of the 
Constitution of Louisiana, so that the said Section 
may be made to read as follows, to-wit: 


Sec. 4. The following property, and no other, 


shall be exempt from taxation: 


All public property. 
Places of religious worship, rectories and par- 


sonages belonging to religious denominations, and 
used as places of residence for ministers; 
of burial; places devoted to charitable undertakings ; 
including that of such organizations as lodges and 
clubs organized for charitable and fraternal purposes 
and practicing the same; schools and colleges; ath- 
letic or 
organizations having and maintaining active member- 
ships of not less than one thousand members, being 
non-profit-sharing organizations, holding, in equipped 
gymnasiums, physical development classes open to all 
members daily, except Sundays and holidays, under 
supervision o 
ile and junior classes, promoting, in all ages above 
eight years, physical and health development; but 
the exemption shall extend only to 
grounds thereunto appurtenant, used 


mentioned purposes, and not leased for profit or 
income. 


places 


physical culture clubs, associations or 


regular physical directors, with juven- 


roperty, and 
or the above- 


Cash on hand or on deposit; loans or other obliga- 


tions secured by mortgage on property located ex- 
clusively in the State of Louisiana, and the notes 
or other evidence thereof; loans by life insurance 
companies to policyholders, secured solely by their 
policies; loans by homestead associations to their 
members, secured solely by stock of said associa- 
tions; debts due for merchandise or other articles 
of commerce or for services; obligations of the State 
or its political subdivisions; household property to 
the value of one thousand dollars; the legal reserve 
of life insurance companies organized under the laws 
of this State; property belonging to any military 
organization of the State used by the State National 
Guard or militia for military purposes; agricultural 
products while owned by the producer; agricultural 
implements and farm improvements to the value of 


five hundred dollars; two work horses, one wagon 


or cart, two cows and calves and hogs, sheep and 
goats for personal use; books, philosophical apparatus 
and paintings kept in a public hall; the real estate 
and appurtenant property constituting auditoriums, 
opera houses, temples of music, museums of art or 
carnival 


organizations, conducted as civic enter- 
prises for the public welfare, while used solely for 


the promotion of art and not operated for profit to the 
owners; property belonging to agricultural fair asso- 
ciations and used exclusively in the conduct of such 


fairs; ships and ocean-going tugs, tow-boats and 
barges, engaged in overseas trade and commerce 
domiciled in Louisiana ports; provided, this 


operated in the coastal trade of the continental 
United States shall be within the exemption herein 
granted. 


For ten years from the date of completion, the 
capital stock, franchise and property of all corpora- 
tions constructing, owning and operating within the 
State a combined system of irrigation, navigation 
and hydro-electric power, using fresh water of 
Louisiana streams and water sheds; provided, not 
less than three million dollars shall have been ex- 
pended in the construction of either system prior to 
January 1, 1932. No real or corporeal property 
shall be covered by this exemption, except that 
which is necessarily connected with, and appurtenant 
to, each canal system and forming part thereof, 
or forming a part of its necessary capital or reserves; 
nor shall this exemption extend to the assessed value 
that such real estate had at the time it may be 
acquired by the company; provided, the right of 
the State to regulate the diversion of its public 


waters from their natural beds shall not be hereby 
waived. 


For ten years from date of completion, all pipe 
lines, pumping plants and other property actually 
used in the transportation and distribution of nat- 
ural gas, for fuel and light purposes, wholly within 
this State; provided, such line shall have been con- 
structed after the adoption of this Constitution and 
shall have been completed prior to January 1, 1926; 
and, provided, this exemption shall not apply to any 
property within a municipality, nor to pipe line built 
to cities or towns already supplied with natural gas. 

For a period of fifteen years from the date of the 
adoption of this Constitution, all buildings, fixtures 
and machinery used for manufacturing or commercial 
purposes, located on lands situated on the Navigation 


Canal leased from the Board of Commissioners of 


the Port of New Orleans; provided, no owner of 
such property shall be entitled to this exemption 
unless he shall have invested twenty-five thousand 
dollars, or more, in the physical property of such 


enterprise and keeps constantly employed at least 


twenty-five persons therein. 


sary funds available in the 






December, 1934 





For five years from the date of completion, aj] 


bridges built across the Mississippi River, whether 
intrastate or interstate, and which shall be complete 


and open for traffic within four years from November 
6th, 1928. 


From state, parish and special taxes, the home. 


stead, bona fide, consisting of lands, not exceeding 
one hundred and sixty acres, buildings and appur. 
tenances, whether rural or urban, owned and occupied 
by every head of a family, or person having a 
mother or father of a person or persons dependent 
on him or_her for support, to the value of Two 
Thousand Dollars; 
shall not extend to any municipal or city taxes, save 
and except in Orleans Parish, and shall in Orleans 


provided that this exemption 


Parish apply to the State, the general city, the 


school, the levee and levee board taxes, and the State 
Treasurer shall be authorized and is directed to 
reimburse the general or special funds of the State 
and any of its political subdivisions, police juries, 
boards, commissions or offices and the City of New 


Orleans for any sums which may be lost to the 
State, its general or special funds and any of its 


political subdiivsions, police juries, boards, commis. 
sions or offices and the City of New Orleans, occa. 
sioned by reason of the homestead tax exemption 
herein provided for, out of funds which 
established and provided for by the Legislature in 
the Property Tax Relief Fund, said reimbursement 
to be made pro-rata out of said Fund. 
that homesteads shall not be exempt from parish 
and/or special taxes, and/or taxes of the City of 


shall be 
Provided, 


New Orleans, to an amount greater than the neces. 


f Property Tax Relief 
Fund to make the reimbursement herein provided, 


and all provisions of this Constitution and the laws 
of this State in conflict with this paragraph are 
hereby repealed. 

* 


ACT NO. 81 
[Levy of a Graduated Net Income Tax] 


Sec. 1. That the following amendment to Section 
1 of Article X of the Constitution shall be submitted 


to the qualified electors of the State for their adoption 
or rejection at the Congressional election to be held 
on the first Tuesday after the first Monday in the 
month of November, 1934, as follows: 


The power of taxation shall be vested in the 
Legislature; shall never be surrendered, suspended 


or contracted away; and all taxes shall be uniform 
upon the same class of subjects throughout the terri- 
torial limits of the authority levying the tax, and 
shall be levied and collected for 
only. 
its actual cash value, ascertained as directed by law, 


ublic purposes 
No property shall be assessed for more than 
and all tax-payers shall have the so i of testing 
the correctness of their assessments before the courts 


at the domicile of the assessing authority, or as may 
be directed by law. 


The valuation and classification 
fixed for State purposes shall be the valuation and 
classification for local purposes; but the taxing au- 
thorities of the local sub-division may adopt a 
different percentage of such valuation for purposes 


of local taxation. 


Equal and uniform taxes may be levied upon net 
incomes, and such taxes may be graduated accord- 
ing to the amount of the net income. Public of- 
ficials shall not be exempted. Reasonable exemptions 
may be allowed. 


For the purpose of encouraging the reforestation 
of denuded lands, contracts fixing the assessed valu- 
ation of the specific lands for the duration of the 
agreements, and fixing a total severance tax based 
on the value of forest products when severed, three- 
fourths of which shall go to the parish where they 
are severed, and which severance tax, for a period 
not.to exceed fifty years from the date of such 
contract, shall be in lieu of all other taxes on said 
forest products, are hereby authorized under such 
regulations, terms and conditions of such contracts as 
authorized may be made retroactive by the consent 
of the parties as respects the limit of taxation, on 
contracts theretofore entered into. 


Any legislation adopted at the Regular Session 
of the Legislature in 1934 based upon this proposed 
amendment shall be validated and ratified by the 
adoption of this amendment. The said income tax 
schedule of rates shall never exceed the schedule 
imposed in House Bill No. 339 of the Regular Ses- 
sion of the Legislature for the year 1934. 

* 


ACT NO. 82 


[Increase in Pensions for Confederate Veterans and 
Tax Levy Therefor] 


Sec. 1. That there shall be submitted to the 
electors of the State of Louisiana, for their approval 
or rejection, in the manner provided for by law, 4 
proposition to amend Section 3 of Article XVIII of 
the Constitution of Louisiana, so that said Section 
may be made to read as follows, to-wit: 


Sec. 3. (a) A tax of three-fourths of a mill on 
the doller, or so much thereof as may be necessary, 
shall be levied upon all the taxable pneery within 
the State for pensions of $60 per month for Con- 
federate Veterans and their widows, and for the 
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purpose of retiring any bonds or certificates of 
indebtedness or both, and the interest thereon, that 
may be issued or may have been issued by the 
Board of Liquidation of the State Debt for the 


































purpose of raising funds to pay said pensions. The | taxation. 
tax shall be assessed and collected without charge. 
* * * 
we Section 1. 


[Limitation on Special Tax Levies] 


Sec. 1. That there shall be submitted to the 
electors of the State of Louisiana, for their approval 
or rejection, in the manner provided for by law, a 
proposition to amend Section 10 of Article X, of the 
Constitution of Louisiana, so as to make said section 
read as follows, to-wit: ‘ ' 

Sec. 10. For the purpose of constructing or im- 
proving public buildings, school houses, roads, 
bridges, levees, sewerage or drainage works, or 
other works of permanent public improvement, title 
to which shall be in the public, or for the mainte- 
nance thereof, any political subdivision, may levy 
taxes, in excess of the limitations otherwise fixed in 
this Constitution, not to exceed in any year five 
mills on the dollar for any one of said purposes, 
and not to exceed in any year twenty-five mills on 
the dollar; on any property, whether located within 
the territorial limits of one or more taxing districts, 
for all said purposes; and for giving additional sup- 
port to public schools, any parish, school district or 
sub-school district, or any municipality which sup- 
ports or contributes to the support of its public 
schools, may levy taxes, in excess of the limitations 
otherwise fixed in this Constitution, not to exceed, 
in the aggregate, on any property, whether so taxed 
by one or more taxing districts or authorities, in 
any year, eight (8) mills on the dollar of assessed 
valuation; provided, no special tax authorized by 
this Section shall run for a longer period than ten 
years; and, provided further, that the rate, purpose 
and duration of any such special tax shall have been 
submitted to the resident property taxpayers quali- 
fied to vote in the subdivision in which the tax is 
to be levied a majority vote of those voting, in 
number and amount, shall have voted in favor there- 
of; and, provided, further, that in no instance or 
event and under no circumstances shall any property, 

howsoever located or situated, with respect to one 

or more such taxing districts or special tax-levying 
authorities to be taxed for such purposes in excess 
of the maximum limitations herein prescribed. The 
provisions of this Section shall not affect the validity 
of any tax levied by authority of a valid election held 
prior to the adoption of this amended section of 
this Constitution. The City of New Orleans may 
further levy a special tax not to exceed one-fifth of 
one mill on the dollar of its assessed valuation, for 


read as follows: 
Section 1. 


public purpose, sha 


determine: 


of railroads. 
* _ * 


defeated. 


Sec. 2. 


follows: 


THE TAX MAGAZINE 


adopted was Chapter 442, which adds 
“household goods” and “farm machinery” 
to the classes of property exempt from 
Excerpts from the law follow: 


CHAPTER 442 


The following amendment to Section 1 
of Article 9 of the Constitution is hereby proposed 
to the people of the state for their approval or 
rejection, which amendment, when so adopted, shall 


The power of taxation shall never be 
surrendered, suspended or contracted away. 
shall be uniform upon the same class of subjects, and 
shall be levied and collected for public purposes, but 
public burying grounds, public school houses, public 
hospitals, academies, colleges, universities, and all 
seminaries of learning, all churches, church property 
and houses of worship, institutions of purely public 
charity, public property used exclusively for any 

i be exempt from taxation, and 
there may be exempted from 
property not exceeding in value $200, for each house- 
hold, individual or head of a family, and household 
goods and farm machinery, as the legislature may 


Provided, that the legislature may authorize muni- 
cipal corporations to levy and collect assessments 
for local improvements 
thereby without regard to a cash valuation, and 
provided further, that nothing herein contained shall 
be construed to affect, modify or repeal any existing 
law providing for the taxation of the gross earnings 


upon 


Mississippi.—S. C. R. No. 24 (Acts 1934), 
permitting classified property taxes, was 


Montana.—Chapter 83, Laws of 1933, 
amending the Constitution to provide for 
the levy of income taxes on individuals and 
corporations, was approved. Following is 
an excerpt from the law: 


CHAPTER 83—H. B. No. 147 

That the Constitution of the State of 
Montana be, and the same is hereby amended by 
adding thereto a new Section to be known and 
designated as Section 1 (a) of Article 12, reading ar 


Section 1 (A) of Article 12. 
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Texas.—All measures were defeated, in- 
FO S. J. R. Nos. 13 and 16 (Laws 


Washington.—H. J. R. Nos. 12 and 14 
(Laws 1933), relative to tax levies and the 
income tax, were defeated. Initiated Peti- 
tion No. 94, which reenacts the tax limita- 
tion law was adopted. The text of the 
approved petition follows: 


An Act relating to the taxation of real and personal 
property and limiting the aggregate annual rate 
of levy thereon for state, county, municipal, school 
district and road district purposes to forty mills. 

_ Be tt enacted by the People of the State of Wash- 

ington: 

SEcTION 1. Except as hereinafter provided, the 
aggregate of all tax levies upon. real and personal 
property by the state, county, school district, road 
district, and city or town shall not in any year 
exceed forty mills on the dollar of assessed valuation, 
which assessed valuation shall be fifty per cent of 
the true and fair value of any such property in 
money; and the levy by the state shall not exceed 
two mills to be exclusively for the support of the 
University of Washington, Washington State Col- 
lege and the Normal Schools of the state; the levy 
by any county shall not exceed ten mills including 
the levy for the county school fund, the levy by or 
for any school district shall not exceed ten mills, the 
levy tor = road district shall not exceed three 
mills, and the levy by any city or town shall not 
exceed fifteen mills; Provided, that nothing herein 
shall limit port district levies otherwise than as 
provided by existing law, nor limit the power of any 
county to levy taxes at the rate provided by law 
for any taxing district other than a school district 
or road district, where such taxing district includes 
less than the whole county; Provided, further, that 
the limitations imposed by this section shall not 
prevent the levy of additional taxes, not in excess of 
five mills per annum and without anticipation of 
delinquencies in payment of taxes, in an amount 
equal to the interest and principal payable in the 
next succeeding year on general obligation bonds, 
outstanding at the time of the taking effect of this 
act, issued by or through the agency of the state, 
or any county, city, town, or school district, nor 
the levy of additional taxes to pay interest on or 
toward the reduction, at the rate provided by stat- 
ute, of the principal of county, city, town, or school 
district warrants outstanding on December 8, 1932; 
but the millage limitation of this proviso with re- 
spect to general obligation bonds shall not apply to 
any taxing district in which a larger levy is neces- 
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the purpose of establishing and maintaining a zo- 
ological garden in that city, provided the rate, 
purpose and duration of such special tax shall have 
been submitted to the resident property taxpayers 
qualified to vote in said city, and a majority of those 
voting, in number and amount, shall have voted in 
favor thereof. 

The Police Jury of Sabine Parish shall have the 
power, without a vote of the property taxpayers, to 
levy an additional tax not to exceed one and one-half 
(1%) mills on the dollar, to be levied annually and 
so long as necessary on the assessed property in said 
parish for the sole purpose of paying any excess 
revenue bonds, now outstanding, and_ heretofore 
issued and sold, in order to secure funds for court 
building in said parish. 

* * * 

Michigan.—All of the Initiated Measures 
(proposing constitutional amendments) 
were defeated, including the following: 

No. 2, limiting gasoline taxes to 2 cents 
per gallon. : 

No. 3, limiting motor vehicle fees on 
pleasure vehicles to 35 cents per 100 pounds. 


No. 5, a classified property tax amend- 
ment. 


Minnesota.—The only measure which re- 
ceived sufficient affirmative vote to be 





Assembly may levy and collect taxes upon incomes 
of persons, firms and corporations for the purpose 
of replacing property taxes. These income taxes may 
be graduated and progressive and shall be distributed 
to the, public schools and to the State Government 


North Carolina.—The proposal to amend 
the Constitution was not voted upon at the 
general election held in November 1934, as 
the Supreme Court of North Carolina, in 
an advisory opinion to the Governor, held 
that the November 1934 election was not 
the next “general election” after the enact- 
ment of Ch. 383, Laws 1933, submitting the 
revised Constitution to a popular vote. 


Ohio.—The two Initiated Petitions, rela- 
tive to motor vehicle fees and gasoline 
taxes, were defeated. 


Oklahoma.—Initiated Petition No. 138, 
relative to homestead exemptions, did not 
appear on the ballot. 


Oregon.—All measures were defeated, in- 


cluding the proposal to add a tax limitation 
article to the Constitution. 





sary in order to prevent the impairment of the obli- 
gation of contracts: Provided, further, that any 
county, school district, road district, city or town 
shall have the power to levy taxes at a rate in excess 
of the rate specified in this act, when authorized 
so to do by the electors of such county, school dis- 
trict, road district, city or town by a three-fifths 
majority of those voting on the proposition at a 
special election, to be held in the year in which the 
levy is made, and not oftener than once in such 
year, in the manner provided by law for holding 
general elections, at such time as may be fixed by 
the body authorized to call the same, which special 
election may be called by the board of county com- 
missioners, board of school directors, or council or 
other governing body of any city or town or road 
district, by giving notice thereof for two successive 
weeks by publication and posting in the manner 
provided by law for giving notices of general elec- 
tions, at which special election the proposition of 
authorizing such excess levy shall be submitted in 
such form as to enable he voters favoring the 
proposition to vote “YES,” and those opposed 
thereto to vote “NO,” provided that the total num- 
ber of persons voting at such special election shall 
constitute a majority of the voters in said taxing 
district who voted for the office of governor at the 
next preceding gubernatorial election. 


West Virginia.—The capitation tax pro- 
posal (H. B. No. 202, Laws 1933—1st Spec. 
Sess.) was defeated. 













































Tobacco Taxes—Preparation of Form 72, Part 2.— 
Examination of monthly returns filed by cigar and cigarette 
manufacturers who produce two or more classes of prod- 
ucts discloses that these manufacturers are not showing 
the quantities of tobacco used during each month in the 
manufacture of small cigars and large and small cigarettes, 
as required by article 71 of Regulations No. 8, revised 
April, 1928. 

Space is provided for this purpose in the lower right- 
hand corner on the back of Form 72, Part 2, revised De- 
cember, 1932. 





Manufacturers of cigars and cigarettes who produce two 
or more classes of products must report on Form 72, Part 
2, in the space provided for that purpose, the total number 
of pounds of unstemmed leaf, stemmed leaf, and scraps, 
cuttings and clippings used during the month in the manu- 
facture of small cigars and large and small cigarettes. 

Inquiries in regard to this mimeograph should refer to 
the number and the symbols MT-T. [Signed by Guy T. 
Helvering, Commissioner.]—Mim. 4249, XTII-46-7133 (p. 10). 











































































































































































































































































































































































































































































































































































































































STATE TAX CALENDAR for JANUARY 1935 





’ 


Extracts from tax calendars in The Corporation Trust Company's Corporation Tax Service, 
published by Commerce Clearing House, Inc. 


ALABAMA 
Jan. 1—— 
Property tax returns must be filed before this date. 
Property taxes which became due and payable on 
October 1 become delinquent. 
Municipal property taxes which became 
December 1 become delinquent. 
Annual license fee or privilege tax payable by 
sleeping car companies is due. 
License fee on wholesale dealers of farm produce 
payable. 
Jan. 20 
Annual inspection fee levied on public utilities due. 


due on 





ARIZONA 
Jan. 1—— 

License fees due: billiard table and bowling alley, 
real estate brokers, security or commodity bro- 
kers, dairy products distributors, insurance busi- 
ness, milk product manufacturers, pawnbrokers, 
and theatres. 

Motor vehicle registration renewable. 

Jan. 15——— 

Gasoline distributors’ and consignees’ reports and 
taxes due. 

Motor vehicle carrier report and tax due. 

Gross income (sales) tax monthly report and pay- 
ment for preceding month due. 

Luxuries excise tax report due. 

Jan. 20—— : 

Motor vehicle carrier report due and tax delin- 
quent. 

Gross income (sales) tax for preceding month de- 


Jan. 25 ' 
Motor fuel carriers’ reports and any tax due. 
Gross income (sales) tax annual return due. 





ARKANSAS 
Jan. 1——- 
License fees for operation of hotels, restaurants, 
and rooming houses due. 
Value as of this date is the basis of all property 
assessment. 


CALIFORNIA 





an. 1 

J License fees due: acidophilus milk, aircraft, cattle 
dealers, cattle grazing, clothes cleaning estab- 
lishments, fertlizer dealers, hog cholera serum, 
milk products, modified milk, ore, produce deal- 
ers, real estate brokers and salesmen, and slaugh- 
ter houses. 





Agricultural, mineral and commercial fertilizers 
sales taxes due. 
Jan. 10 
Kelp privilege tax due. 
Jan. 20——— 
Remaining one-half of real property taxes due. 
Jan. 30 





Fish canneries privilege tax due. 


COLORADO 
Jan. 1 ’ ; 
Auto camps must procure license on or before this 
date each year. , 
Commission merchants’ license fee due on or before 
this date. ’ : 
Game importers’ license due on or before this date. 
Real estate brokers’ and salesmen’s license fee due 
on or before this date. 
Jan. 10 ; ‘ 
Class A private carriers must file report and pay 
tax for preceding month, on or before this date. 
Jan. 15—— : a 
Last day for payment of coal mine owners’ inspec- 








Jan. 25——- 
Coal mine owners’ royalty tax due on or before 
this date. ; . 
Last day for payment of gasoline tax for preceding 
month without delinquency. 


CONNECTICUT 
Jan. 1—— . : . 
License fees due: commercial feeding stuffs, air- 
craft, fish (sale of trout), vessels, game breeders, 
Gasoline tax due from distributors. 
Motor vehicle registration fees due. 





Jan. 20 “ors 
Investment corporations’ tax due. 
DELAWARE 
Jan. 1 





Last day for payment of New Castle County prop- 
erty taxes without penalty. 
Pharmacists’ and drug store license due. 











Jan. 5 
Tonnage tax on feeding stuffs due. 
Jan. 31 
Gasoline tax report and tax due. 





] DISTRICT OF COLUMBIA 
an. 1——— 

Annual license tax for plumbers and gas fitters due. 
Jan. 31—— ; 

Monthly gasoline tax report and tax due. 


FLORIDA 
Jan. 1—— 
Penalties attach for failure to file corporation re- 
port and pay franchise tax. 
Sleeping and parlor car companies’ gross receipts 
returns and taxes due. 
Jan. 10 
Lime kiln reports and fees due. 
Gasoline reports and fees due. 
Jan. 15——— 
Gasoline sales and storage reports and taxes due. 
Jan. 31——- 
Last day to secure 2 per cent discount on prop- 
erty taxes. . 
Gross premiums tax on insurance companies due. 





GEORGIA 
Jan. 1—— 
Annual franchise (license) tax due. 
crues 90 days after due date. 
Tax upon manufacturers of and dealers in machin- 
ery and equipment due. 
Tax upon president or other official of utility cor- 
poration due. 
Professional tax upon practitioners of various pro- 
fessions due. 
Motor carriers’ mileage tax due. 
Jan. 3—— 
Soft drink syrups 
quent Jan. 10). 
Jan. 15——- 
Carbonic acid gas returns and taxes delinquent. 
Dairy manufacturing plants, dairy products, cream 
testers, etc., taxes due. 
License tax on cheese factories due. 
Jan. 20——- 
Gasoline reports and taxes due. 


Penalty ac- 


returns and taxes due (delin- 


IDAHO 
Second Monday of Jan.—— 
Property taxes on real and personal property are 
liens which attach on this date. 
Jan. 10—— 
Beer excise tax and report due. 
Jan. 15 
Report and license tax of electric generating com- 
panies due. 
Gasoline dealers’ report and tax due. 
Electric light and power companies’ report and 
kilowatt tax due. 
Jan. 31 
Chain store tax licenses expire. 








ILLINOIS 
Jan. 1—— 
Pasteurization plant annual license fee due. 

In Cook County all of personal property tax and 
first installment of real estate tax delinquent. 
Jan. 15-— 
—- products inspection fees for November 
due. : 
Annual reports of all corporations due between 

Jan. 15 and Feb. 28. 
aaa occupation (sales) tax reports and taxes 
due. 
Alcoholic beverage tax report due. 
Jan. 20—— 
Last day for distributors of motor vehicle fuel to 
make monthly return and pay tax. 
Last day for non-distributors to file monthly motor 
fuel report and pay tax. 
Jan. 30 
Last day for carriers to file monthly report of mo- 
tor vehicle fuel deliveries. 








Jan. 31 
Real estate brokers’ and salesmen’s annual license 
fees due. 
INDIANA 
Jan. 1—— 


Motor carriers’ truck tax due. 
Taxes delinquent two years bear interest at 6 per 
cent. 





Chain store license fees due. 
Semi-monthly payment of excise taxes on 
products and alcoholic beverages due. 
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Jan. 10—— 

Annual report of unstamped intangibles due. 

Petroleum oils inspection fees due. 

Jan. 15 

a return and payment of gross income tax 
due. 

Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 

Imitation condensed milk tax due. 

Jan. 20 

Bank and trust company taxes and building and 
loan association reports and taxes due. 

Jan. 25—— 
Gasoline dealers’ reports and taxes due. 
Jan. 30-—— 

Gross income tax and return of small taxpayers 
($10 or less) due if reporting on calendar year 
basis. ; 

Jan. 31 

Foreign investment company statements and fees 
due annually as of December 31. 

Dry cleaning and dyeing fees due. 











IOWA 
Jan. 1—— 
Annual inspection fee payable by pipe line compa- 
nies due on or before this date. 
Jan. 20—— 


Last day to file quarterly retail sales tax return 
and to pay quarterly retail sales tax. 


KANSAS 
Jan. 15—— 
Car company taxes subject to suit. 
Butter, cheese and ice cream manufacturers’ taxes 











due. 
Milk condensers’ tax due. 
Jan. 25-—— 
Gasoline reports and taxes due. 
KENTUCKY 
Jan. 1—— 
Motor vehicle registration due. 
Jan. 2 
Taxes on distilled spirits due. 
Jan. 15 
Motor carrier excise tax due. 
Jan. 31 
Gasoline reports (except refinery reports) and taxes 
due. 
LOUISIANA 
Jan. 1 





Shreveport taxes on real property delinquent. 
Baton Rouge license taxes due (delinquent March 


Lake Charles license taxes due (delinquent Jan. 
10). 
Monroe license taxes due (delinquent March 1). 
“ Orleans license taxes due (delinquent Jan. 
3). 
Shreveport license taxes due (delinquent Jan. 15). 
Farm produce license fees due. 
License to make loans on salaries due. 
Money lenders’ license due. 
Jan. 10—— 
Oyster and shrimp severance taxes due. 
Parish gasoline tax due. 
Jan. 20——— 
Alcoholic beverage tax due. 
Kerosene and gasoline tax due. 
Jan. 30 
O'yster severance tax due. 
— tax report of gross production and taxes 
-« due. 





MAINE 
Jan. 1—— 
Gasoline tax due. 
Motor vehicle registration fees, manufacturers’ and 
dealers’ license fees and operators’ license fees 
due, except that old tags may be used until 








March 1. 
Motor vehicle excise tax due. 
Jan. 10 
Inspection fees for packing food due. 
Jan. 15—— 
Gasoline tax sales report due. 
Jan. 31 : 
Licenses to deslers in deer heads and deer skins 
expire. 
MARYLAND 
Jan. 1—— 
Fees for licenses to sell commercial feeding stuffs 
due. 
Jan. 31—— 


Last day to pay tax on gasoline sold or used 


for preceding month. 























































December, 1934 


MASSACHUSETTS 





Jan. 1 

Lien for property taxes attaches. 

License fees due: aircraft, boxing match, commer- 
cial feeding stuffs, commercial fertilizer, retail 
drug stores, municipal second hand motor ve- 
hicle dealers, theatre ticket brokers, and tran- 
sient vendors. 

Insurance brokers’ tax due. 

Motor vehicle registration fee due. 

n. 15 

ence fuel distributors’ tax due. 





MICHIGAN 
le tax Jan. 1 
Last day to pay commercial feeding stuffs license 
fee. 
Oil and gas severance tax due. 
Jan. 10 : 
Four per cent collection fee attaches to state and 
county taxes and other taxes collected on the 
December roll. 
Jan, 15 ne | 7 
Further penalties imposed on unpaid Detroit city 
taxes. 
Jan. 20 : 
Gasoline tax, wholesaler’s statement due. 
Severance tax delinquent. 





malt 





gz and 





payers 
r year 





d fees 


MINNESOTA 





an. 1 
J Motor vehicle registration fees due. 
License fees of county ferries due. 
Taxes of telegraph companies due. 
First Monday 

Property taxes due. 
Jan. 15 

Gasoline tax and fees due. 

Oil inspection fees due. 

Interstate carriers’ truck mile tax due. 
Jan. 20 

Chain store payments due. 








‘ompa- 





return 





MISSISSIPPI 


” taxes 





Jan. 1 ; ‘ <a 
Privilege taxes assessed against public utility cor- 
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NEW HAMPSHIRE 
Jan. 1 
Annual analysis and license (commercial feeding 
stuffs) fees due. 
Annual renewal fee for pharmacies due. 
Annual registration fee for motor vehicles and mo- 
tor carriers due. 
Gasoline distributors’ monthly tax due. 





NEW JERSEY 





Jan. 1 
Gasoline tax due on or before this date. 

Inspection fee and registration fee applicable to 
dealers in commercial feeding stuffs is due. 
Tongers’ license fee (clams and oysters) is due. 

Outdoor advertisers must pay license fees. 

Renewal date for licenses: employment agencies; 
fishers by means of shirred or purse nets, otter 
or beam trawls; persons engaged in pound net 
fishing ; menhaden fishing; and game facade. 












NEW MEXICO 

Jan. 1 
Tax payable by dealers in and dispensers of alco- 

holic beverages is due. 
Mineral taxes become property lien. 
Motor vehicle property taxes become delinquent. 
Cheese factory, creamery, ice cream factory permit 
fees due. 
Commercial fertilizer registration fee due. 
Lien date for oil and gas severance taxes. 

Jan. 15 
Fourth installment of income tax due. 
Gross income (occupational) tax due. 

Jan. 20 
Pipe line license fees due. 
Intrastate motor carrier tax due. 

Jan. 25 
Gasoline taxes due. 














NEW YORK 








porations are a lien from this date. 
Monthly inspection tax on oysters, sea food, etc., 
due. 
Admission (amusement) tax due between the Ist 
and 10th of each month. 
Jan. 15——— 
Monthly gross sales tax due. 


MISSOURI 
Jan. 1 


Lien date for taxes on bank shares in Kansas City. 
Real and personal property taxes if unpaid are 
i delinquent. 
' Second, third and fourth class city and town prop- 
erty taxes delinquent if unpaid. 
Fur pelts dealers’ and shippers’ license renewal 
fee due. 
Egg separating fee due. 
Motor vehicles’, trailers’, chauffeurs’, operators’, 
and dealers’ annual reregistrations and fees due. 
Jan. 25 
Gasoline tax due. 
Jan. 30 
Mining inspection fees due. 
Jan. 31 
Tax on manufacturers, wholesalers and dealers due. 





d taxes 


nt. 
March 


nt Jan. 


th 1). 
nt Jan. 








an. 15). 





MONTANA 
Jan. 1 
Annual report of foreign corporations of capital 
stock represented in Montana due between this 
date and March 1. 
Jan. 15 
Dealers’ gasoline tax due. 
Excise tax on alcoholic beverages due. 
Jan. 20———. 
Oil producers’ additional license tax due. 
Jan. 30—— 
Last day 
ducers 








nd taxes 


to pay second installment of oil pro- 
license tax. 


rers’ and 
nse fees 
ed until 


NEBRASKA 
Jan. 1 
Motor vehicle registrations due. 
eal property taxes due and become a lien on this 
date. 
Jan. 15——. 
Tax on retail dealers of imitation butter due. 
Gasoline dealers’ tax due. 
Barrel tax on alcoholic beverages must be paid 
before this date. 
Gasoline carriers’ reports due. 


NEVADA 
Jan. 1 


lax on transient cattle due. 
Petroleum products fee due. 
Employment agency license fees due. 
Motor vehicle registration and property tax due. 
Motor vehicle carriers’ license fees due. 
Jan. 15 
Gasoline tax due. 





eer skins 





ing stuffs 


or used 











Jan. 1 
Income (franchise) tax due. 
First half of real estate taxes due in Nassau 
County. 
Jan. 10 





Last day to pay property taxes in Suffolk County 
without phe My 
Jan. 15 
Franchise tax on water, gas, electric or steam 
heating, lighting and power companies due on 
or before this date. 
Last day to pay last installment of village taxes 
where payable in two installments. 





NORTH CAROLINA 





Jan. 1 
Seed license tax due. 
Jan. 10—— 
Alcoholic beverage excise tax due on or before 
10th day of each month. 
Jan. 15 
Where reported on a monthly basis, gross sales 
tax due on or before this date. 
Jan. 20—— 
Gasoline report and tax due. 
Jan. 30—— 
Annual gross sales tax due on or before this date 
where return is for fiscal year ending Dec. 31. 
Jan. 31 
Telephone privilege tax due. 
Stock and poultry tonic registration fee due. 











NORTH DAKOTA 





Jan. 1 
Oil inspection fees due. 
Tractor oil fee due. 

Jan. 15 
Gasoline taxes due. 

Interstate motor carriers’ mileage tax due. 





OHIO 
Jan. 1 

Taxes on non-withdrawal shares in financial insti- 
tutions and shares in dealers in intangibles be- 
come a lien upon such shares. 

Last day for hotel and restaurant corporations to 
obtain license. 

Misdemeanor, on and after this date, to drive mo- 
tor vehicles without new license tags. 

Jan. 15 

Last day for motor transportation corporations to 
pay tax without penalty. 

Jan. 20 

Last day for paying first half of real property and 
public utility real and tangible personal property 
tax assessed in previous year, where time has 
been extended. 

Last day without penalty for dealer to report sales 
or taxable use of motor vehicle fuel during pre- 
ceding calendar month. 

Jan. 31—— 
Gasoline tax due. 














Jan. 1 


Jan. 10 


Jan. 20 


Jan. 30 


Jan. 1 


Jan. 10 
Jan. 15 


Jan. 20 


Jan. 1 


Jan. 15 
Jan. 25 
Jan. 31 


Jan. 1 






Jan. 10 


Jan. 1 


Jan.1-10 


Jan. 20 
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OKLAHOMA 





Second quarterly installment of property tax de- 
linquent. 

Annual automobile registrations due. 

Gross production tax on oil and gas due. 

Excise tax on petroleum due. 





Tax on wholesalers of non-intoxicating alcoholic 
beverages due. 

Gasoline tax due. 

Mileage tax on motor vehicle carriers due. 





Monthly sales tax due. 





Cotton manufactories tax due. 
Gross production tax on asphalt and ores due. 


OREGON 





Commercial feeding stuffs registration fee due on 
or before this date. fi 
Annual water power development license fee due. 





Oil well license tax due. 





Fish poundage fee due. 
Gasoline tax due on or before this date. 





Motor carriers’ tax due on or before this date. 


PENNSYLVANIA 





Feed stuffs fee due. 

Fertilizers fee due. 

First class city taxes delinquent. 
Insecticides and fungicides fee due. 
Limestone fee due. 





Liquor manufacturers’ tax due. 





Taxes due in first class cities. 





Discount on second class city taxes terminates. 
Gasoline distributors’ tax due. 


RHODE ISLAND 





Bill collectors’ license fee due. 

Bottlers’ permit fee due. 

Annual small loans license fee due. 

License fees for registration of motor vehicles 
controlled by manufacturers, assemblers, or deal- 
ers are due. 





Tax on gasoline distributors—monthly tax due. 


SOUTH CAROLINA 


Annual license tax on crab fishers due. 

Contractors’ (bidding) license tax due. 

License tax on persons fishing for swimmin 
from salt water and shrimp begins as o 
date annually. 

Motor bus and truck line fees payable semi-annu- 
ally on or before this date and July 1 each year. 

Seed cotton fee due. 





fish 
this 





Admissions monthly return and stamp tax due 
between these dates. 
Power tax due between these dates. 





Jan.1-31 ; 


Disinfectants registration fee payable during the 
month, 

Stock or poultry remedies fees must be paid dur- 
ing January. 





Gasoline tax due on or before this date. 





SOUTH DAKOTA 
Jan. 1 


Property taxes due. 
Artesian well tax due. 

Dealers’ and manufacturers’ license fee due. 
Express company gross receipts tax due. 
Jan. 15 

Gasoline taxes due. 
Gross income tax report and estimate due where 
gross income tax exceeds $10 per month. 
Gross income tax on bulk sales due. 
Jan. 30 
Gross income tax due where income tax does not 
exceed $10 per month. 
Jan. 31 ' 
Gross income tax on bulk sales due. 











TENNESSEE 
Jan. 1-31 
Semi-annual business license tax on domestic and 
foreign insurance companies due. 
im. 
Business license tax on collection and adjusting 
= or companies due on or before this 
date. 





















































































Jan. 1 
License and occupation taxes due. 
Public utilities taxes due. 

Sulphur tax due. 





























Tax on textbook publishers due. 
Commercial agencies tax due. 
Jan. 2 















































Tax on cement distributors due. 











Jan. 31 

















































Sales tax due. 
an. 2 























TEXAS 





| Jan. 1 





Jan. 15 





First day to file franchise tax report! 





Last day for payment of renewal fees for exami- | 
nation and registration of pharmacists. 
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VERMONT 
Quarter-annual local property tax installment due. 


Fourth quarterly installment of corporation income 
(franchise) tax based on calendar year is pay- | Jan, 10 
able on or before this date. cored 


VIRGINIA 





December, 1934 






Jj : WEST VIRGINIA 
an. 


Commercial fertilizer certificates renewable. 

Fish licenses renewable. 

Fourth installment of public utilities’ privilege ta 
on calendar basis due. : 








Brewers’ and beer distributors’ excise tax due. 
Jan. 15 
Retail sales tax due. 





a, | Jan. 1 sao license fee due from public service compa. 
Gasoline taxes due. Licenses renewable generally. ; Jan. 30 2 
Jan. 25 Merchants license tax due between this date and 





Natural gas production tax due. January 10. 


Oil production taxes due. due. 
Jan. 1-10 








General tax is delinquent if first installment un- 
paid preceding November 30. 

Last day for express companies to file report and 
pay tax to avoid penalties. 


UTAH 


Jan. 20- 
Gasoline tax due. 

















Motor vehicle carriers’ road tax and appraisal tax 


Oyster purchasers’ inspection fee due. 








Gasoline tax due. ; 
Business and occupation tax due. 
Annual retail sales tax due. 


WISCONSIN 
Jan. 30 
Chain store license tax report due. 


Jan. 31 
Last day to pay general property tax. 














Jan. 1 WASHINGTON — WYOMING 
; Gasstine distributors’ and retailers’ license fee due. =. % sciatica Wee iain Mitta: ince j Motor vehicle registration renéwals take effect. 
an. ; ' ’ an. 

Tax on dealers in alcoholic beverages due. Auto transportation company fees due Jan. 1-15. Alcoholic beverage tax and monthly report due. 
Jan. 15 Jan. 15 Carriers’ monthly gasoline tax and report due. 


Monthly gasoline tax due. 1 
Gasoline taxes due. 





—— ‘ 
Monthly fees of motor carriers due. 


Butter substitutes taxes due. 


Auto transportation fees due Jan. 1-15. 
Gross income (occupation) tax due. 





Jan. 15 
Monthly gasoline tax and report due. 
Jan. 20 
Motor carrier compensatory tax and report. 










































































































































































































































































Court Decisions 
Supreme Court 


Bond Discount Amortization Deductions.—Sale of its 
bonds by one member of an affiliated group of corporations 
to another affiliate at a discount is an intercompany trans- 
action, and deduction for discount amortization for the 
years 1923 to 1926 may not be taken in a consolidated re- 
turn. “Having elected to take the benefit of affiliation, the 
taxpayer cannot complain of a burden which is inseparable 
from the benefit and which finds its source in the very 
method of computing the tax from which the benefit is de- 
rived,” the opinion says in part—U. S. Supreme Court in 
Old Mission Portland Cement Company v. Guy T. Helvering, 
as Commissioner of Internal Revenue. No. 107. October 
term, 1934. 

Mr. Justice Butler and Mr. Justice Roberts dissent. 

The above decision affirmed that of the Circuit Court of 
Appeals, Ninth Circuit, 69 Fed. (2d) 676, which affirmed 
the decision of the Board of Tax Appeals, 25 BTA 305. 


Sale of its bonds by one member of an affiliated group 
of corporations to another affiliate at a discount is an 
intercompany transaction, and deduction for discount 
amortization for 1924, 1925, and 1926 may not be taken in 
a consolidated return.—U. S. Supreme Court in Gulf, Mo- 
bile & Northern Railroad Company v. Guy T. Helvering, as 
Commissioner of Internal Revenue. No. 413. October term, 
1934. 

Mr. Justice Butler and Mr. Justice Roberts dissent. 

This decision affirmed that of the Court of Appeals of the 
District of Columbia, 71 Fed. (29) 953, which affirmed that 
of the Board of Tax Appeals, 22 BTA 233. 


Bond Expenses—Amortization.—Where bonds were sold 
before March 1, 1913, expenses in connection with their 
issue may be amortized, on an accrual basis, over the life 
of the bonds and an allocable portion was deductible for 
each of the years 1918 to 1923.—U. S. Supreme Court in 
Guy T. Helvering, Commissioner of Internal Revenue v. Union 
Pacific Railroad Company. No. 51. October term, 1934. 

This decision affirms that of the Circuit Court of Appeals, 
Second Circuit, 69 Fed. (2d) 67 and 966, which reversed 
the decision of the Board of Tax Appeals, 26 BTA 1126. 


Compensation of Members of Boston Elevated Railway 
Trustees—Taxability—Members of the Board of Trustees 
of the Boston Elevated Railway Company, though recog- 
nized by the Court to be “public officers,” were not exempt 
from income tax as to compensation received for the per- 
formance of their duties. The property remained in private 
ownership, although the trusteeship was established for the 
public benefit. The Court holds the activities of the State 
to be a business enterprise. “If the business itself, by 
reason of its character is not immune, although undertaken 
by a State * * *, upon what ground can it be said that 








the compensation of those who conduct the enterprise for 
the State is exempt from a Federal income tax?”—U. S. 
Supreme Court in Guy T. Helvering v. Leland Powers, Ex- 
ecutor, et al. No. 17. October term, 1934. 

This decision reverses that of the Circuit Court of Ap- 
peals, First Circuit, 68 Fed. (2d) 634, which reversed the 
decision of the Board of Tax Appeals, 26 BTA 1381. 


Contributions to Charity—Allowances in the Case of a 
Corporation.—Deductions for annual contributions made 
by appellant (a corporation) to the San Francisco Com- 
munity Chest, being found not to have been made to an 
institution conducted for the benefit of the donor’s em- 
ployees or a consideration for a benefit flowing directly to 
the donor as an incident of its business, are disallowed, 
Article 562 of Treasury Regulations 62, 65 and 69, and Art. 
262 of Treasury Decision 74, interpretative of Section 234 
(a) (1) of the Revenue Acts of 1921, 1924, 1926, and 1928 
having now the force of law—U. S. Supreme Court 
in Old Mission Portland Cement Company v. Guy T. Hel- 
vering, as Commissioner of Internal Revenue. No. 107. Oc- 
tober term, 1934. 

Decision of the Circuit Court of Appeals, Ninth Circuit, 
69 Fed. (2d) 676, affirmed. The decision of the Appellate 
—" affirmed that of the Board of Tax Appeals, 25 BTA 
305. 


Depletion of Oil Wells.—Percentage-of-income depletion 
in the case of oil and gas is allowable to a lessor based on 
bonus or advance royalty received in the year of execution 
of an oil lease, even though there was no production of oil 
in that year, no well having been drilled. “As to income tax 
liability in the year of termination of the lease, on account 
of bonus paid at the execution of the lease, if no mineral 
has then been extracted, we express no opinion.”—U. S. 
Supreme Court. in William E. Herring v. Commissioner of 
Internal Revenue. Eula Day Herring v. Commissioner of In- 
ternal Revenue. Nos. 176 and 177. 

Decision of the Circuit Court of Appeals, 70 Fed. (2d) 
785 and 70 Fed. (2d) 790, which affirmed an unpublished 
— decision of the Board of Tax Appeals, re- 
versed. 








Under the 1926 Act, percentage-of-income depletion in 
the case of a lessee of oil and gas wells should be based 
on the proceeds from the oil extracted, less royalties paid 
to the lessor. The change to this effect made in the 1932 
Act was clarifying in purpose and declaratory of the exist- 
ing law as administered.—U. S. Supreme Court in Guy T. 
Helvering, Commissioner of Internal Revenue, v. Twin Bell 
Oil Syndicate. No. 170. October term, 1934. 

This decision reverses that of the Circuit Court of Ap- 
peals, Ninth Circuit, 70 Fed. (2d) 402, which reversed, on 
this issue, the decision of the Board of Tax Appeals, 26 
BTA 172. 

(Continued on page 678) 
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Tax Legislation Developments 


HILE members of the Appropriations Com- 

mittee of the House of Representatives are 
scrutinizing the expenditures angle of the Govern- 
ment with the intent of keeping appropriation bills 
within reasonable limits, a subcommittee of the 
Ways and Means Committee, headed by Representa- 
tive Samuel B. Hill of the State of Washington, has 
started a detailed study of the Federal tax situation. 
[he committee is working in collaboration with the 
staff of the Joint Committee on Internal Revenue 
Legislation and Treasury officials.’ 


It will be remembered that at the last session of 
Congress, prior to the introduction of the House Bill 
which after various amendments became the Reve- 
nue Act of 1934, a subcommittee of the Ways and 
Means Committee presented a report entitled “Pre- 
vention of Tax Avoidance,” the recommendations of 


which for the most part were incorporated in the 
\ct. 


The subcommittee now in session can be expected 
to be no less interested in preventing tax avoidance 
where loopholes are determined to still exist. At 
the same time, search is being made for substitutes 
for the so-called “nuisance taxes” which expire next 
year, involving about $420,000,000 in annual revenue. 
The check tax seems to be definitely slated for the 
discard, but continuance of most of the other excise 
taxes is likely. 

A proposal on which at least a start will be made 
is a general overhauling of the basic provisions of 
the revenue law, particularly those relating to ad 
ministration and practice, for a codification that 
would be left unchanged over a period of years. 
Last summer’s study of the smoothly operating 
British tax system was made primarily with such a 
codification in view.2 A report based upon this 
study will soon be made available to the public. 





Preliminary Income Tax Statistics for 1933 
Show Business Improvement 


RELIMINARY statistics prepared from income- 
tax returns for 1933 filed by individuals and cor 
porations to August 31, 1934% show a considerable 


‘Upon the resignation of Dr. Roswell Magill of Columbia University 
is special assistant to the Secretary of the Treasury, announcement was 
made that the work of cooperation with Congress in tax legislation will 

ontinue to be carried on by the staffs of the Treasury and the Bureau 
f Internal Revenue under the direction of Robert H. Jackson, assistant 
general counsel for the Bureau of Internal Revenue, and under the gen- 
eral supervision of Herman Oliphant, general counsel for the Treasury 
De ‘partment. 

* See “Trends in Revenue Legislation,” by Roswell Magill in the Sep 
tember, 1934, issue of THE Tax MacazIne, p. 465. 

3 “Preliminary Report, Statistics of Income for 1933” were released 
by the Bureau of Internal Revenue on December 10. 
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degree of business improvement over 1932, particu- 
larly in the case of corporation earnings. 

The number of corporation returns showing net 
income increased 25,927, or 32.91 per cent, as com- 
pared with returns for 1932 filed to August 31, 1933, 
ar the net income reported increased $654,502, 697, 
or 35.35 per cent. The aggregate deficit reported 
was $4,510,841,337, a decrease of $1,909,452,384, or 
29.74 per cent. Income tax liability of corporations 
was $347, 649,990, an increase over 1932 of $69, 960,679. 
In addition corporations paid $6,266,271 in excess 
profits tax imposed by the National Industrial Re- 

covery Act. 

While the number of individuals in the higher 
income tax brackets above $50,000 increased sub- 
stantially—e. g., those with net incomes of a million 
dollars and over numbering 42 as compared with 20 
in 1932—the total number of returns of individuals 
reporting taxable income for 1933 was 2.67 per cent 
less than in 1932, and aggregate net income shows 
a decrease of 2.67 per cent. But because of the in- 
creased good fortune which came to those in the 
higher income tax brackets where the surtaxes are 
effective, total tax liability of individuals, amounting 
to $372,967,761, was $48,223,144 over that shown in 
the preliminary report for 1932. 

Individuals with net incomes of $5,000 and over, 
constituting 8.757 per cent of the 3,660,105 who filed 
returns, had 37.38 per cent of the net income. Tax- 
able returns of individuals numbered 1,731,116, or 
47.3 per cent of the total filed. 





The New Estate Tax Regulations 


STATE tax Regulations 80, reflecting statutory 
changes made by the Revenue Acts of 1932 and 
1934, were approved on November 7, 1934, but were 
not released by the Treasury Department until 
November 27. 

In general, the new Regulations 80 correspond as 
to Article number and subject with the prior regu 
lations (Regulations 70, 1929 Edition), so that the 
rulings and decisions under the old should serve as 
authority for the interpretation of the new. 

The principal changes were made in the rate pro- 
visions and rate tables under Article 8, relating to 
computation of the tax, detailed examples being 
given illustrating the computation of the tax under 
the various Revenue Acts by use of the tables. An 
amplification of Article 9, dealing with credits for 
gift, estate, inheritance, legacy, and succession taxes, 
was made. 

Article 13 (3), which relates to the valuation of 
stocks and bonds, has been almost entirely rewritten. 




































































































































































































































































































































































































































































































































































































































































































An important change is that no deviation is permit- 
ted, because of the size of holdings of any security, 
from the general rule that the value at the date of 
the decedent’s death in the case of stocks and bonds, 
within the meaning of the statute, is the fair market 
value per share or bond on the date of death. It is spe- 
cifically provided in a paragraph dealing with excep- 
tional cases that “the size of holdings of any security to 
be included in the gross estate is not a relevant factor 
and will not be considered in such determination.” 

Article 25, entitled “Taxable Insurance,” was re- 
vised to include a definition and an example of the 
meaning of the phrase “insurance taken out by de- 
cedent,” contained in the first paragraph of the 
Article. 

Article 26, entitled “Insurance in Favor of Estate,” 
was revised by substituting the word “exemption” 
for the word “deduction” for use therein. Likewise 
a new provision was included dealing with the im- 
materiality of the time of the issuance of policies. A 
new treatment is indicated with respect to policies 
taken out in favor of another as collateral security 
for loans, etc. 

Article 28, relating to the valuation of insurance, 
was completely revised. The clause “and all the 
premiums were paid by the decedent” following the 
phrase “for the benefit of the estate” in the first 
paragraph, was deleted. Under the old regulations, 
where the proceeds of a life insurance policy were 
payable to the beneficiary in the form of an annuity, 
the present worth of the annuity at the time of death 
was required to be included in the gross estate. The 
phraseology is changed under the new regulations, 
and the sum payable at death under an option which 
could have been exercised either by the insured or 
by the beneficiary, or if no option was granted, the 
sum used by the insurance company in determining 
the amount of the annuity, must be included. Article 
28, as revised, also requires a certificate from the in- 
surance company to be filed with the return, show- 
ing with respect to each policy, facts as to their value 
and the value of installment benefits. 


British Note Taxation Compliment 

NDER the heading “America Takes Note,” The 
Income-Tax Payer (issue of November, 1934), 
official journal of the British Income-Tax Payers’ 
Society, comments on the study of the British tax 
system made last summer by a United States com- 
mission, headed by Prof. Roswell Magill, as follows: 
Writing of America, it is interesting to note that Presi- 
dent Roosevelt thinks so highly of our Income Tax ma- 
chinery that, among five experts whom he sent to this 
country recently to learn how we do things over here, 
was one whose particular study was to be our Income Tax 
methods. It is not so very long ago that a United States 
citizen was ready to teach the world anything. Years of 
trouble have evidently changed that attitude, and where, 
in an endeavor to be really up to date, we copied American 
methods, America is now copying ours, or at any rate, 

having a look at them with a view to copying the best. 


New York City Adopts New Taxes to Yield 
$58,000,000 for City’s Relief 


EW taxes on sales, utilities, and inheritances, 
with a total estimated annual yield of $58,000,000, 


were made law by the municipal assembly of New 
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York City on Dec. 5. The taxes will be used for 
relief purposes, and Mayor Fiorello La Guardia ex- 
pressed the hope that they would dispense with the 
necessity of frequent relief loans from bankers, as 
in the past. 

The new taxes are: 

1. A two per cent tax on all sales of merchandise 
within city limits, except foods, beer, drugs, and 
medicines dispensed on physician’s prescriptions, 
newspapers, and periodicals. It will apply to cover, 
minimum, or other charges on patrons of establish- 
ments which offer entertainment in addition to food 
and beverages. The tax became effective Dec. 10, 
the merchants being responsible for its collection. It 
is effective until the end of 1935 and its estimated 
yield is $40,000,000. 

2. A three per cent tax on the gross receipts of 
public utility corporations, including all transporta- 
tion companies except the city’s own independent 
subway. It is effective for the calendar year 1935, 
and the estimated yield is $15,000,000. 

3. A tax on inheritances at a rate equivalent to 
40 per cent of the New York State inheritance tax, 
which varies from one to twenty per cent, depending 
upon the size of the estate. The yield is estimated 
at $3,000,000, and it is effective from Dec. 5, 1934, to 
the end of 1935. 


Court Decisions 
(Continued from page 676) 


Appellate and Lower Courts 
Federal Taxes 


Account Stated Distinguished from an Account Settled. 
—Claim for refund of overpayment on taxes for 1918, cred- 
ited in part on an additional tax for 1917 on July 8, 1924, 
after period of limitations on collection of 1917 tax expired. 
is denied, where the suit for refund was not brought within 
five years after the taxes were paid, the certificate sent to 
the taxpayer by the Commissioner, stating the account as 
to those taxes, not constituting an account stated for the 
full amount of the overpayment, but only for the amount 
refunded, and the acceptance of which without objection 
for four years, constituted an account settled—Court of 
Claims of the United States in First National Bank of Beaver 
Falls, Administrator D. B. N. C. T. A. of the Estate of Fred- 
erick N. Beegle, Deceased v. The United States. No. K-149. 

Judge Littleton dissented, with opinion. 


Account Settled Bar to Tax Recovery.—Where part of 
an overpayment for 1920 was credited against a barred 
deficiency for 1917, and the certificate of overassessment 
showed such credit, the taxpayer accepting the balance, 
there was an account settled and taxpayer may not after 
the lapse of almost six years sue to recover the taxes cred- 
ited against the barred deficiency.—U. S. Court of Claims 
in Cleveland E. Dodge, Executor of the Estate of Cleveland 
H. Dodge v. The United States. 

Affiliation in the Case of Corporations.— Plaintiff was not 
afhliated with five other corporations under Section 240 of the 
1918 Act, the same interests not holding substantially all 
the stock of each of the corporations. 

The Commissioner was not precluded from reconsidering 
and revoking his previous decision allowing affiliation. 

On the facts, there was no account stated, justifying an 
extended statute of limitations—U. S. Court of Claims in 
Omaha Baum Iron Store, Inc. v. The United States. No. 
L-482. 

Appeals, Procedure.—A ppeal to Circuit Court of Appeals 
dismissed where application for appeal and assignment of 
errors are not filed within three months from the date of 
the entry of judgment in the District Court, as required by 
Title 28, Sec. 230, U. S. C., and Rule X of Circuit Courts 
of Appeals.—U. S. Circuit Court of Appeals, Seventh Cir- 
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cuit, in The United States of America v. New National Coal 
and Mining Company. No. 5188. October term, 1933. 


Charitable Contributions—Inclusion of Capital Gains in 
Basis for 15 Per Cent Limitation on Deductions.—The 
court, on authority of the Supreme Court decision in Hel- 
vering v. Bliss‘ holds that capital and gains are to be in- 
cluded i in the net income to which the 15 per cent limitation 
for deductible contributions is applied —U. S. Court of 
Appeals for the District of Columbia in Guy T. Helvering, 
Commissioner of Internal Revenue v. Aaron Straus. No. 6066. 


Closing Agreements.—Where a closing agreement on 
Form 866, containing a certification of taxpayer’s income 
tax assessments and payments for 1923 and 1924, is exe- 
cuted by the taxpayer, he is charged with knowing the 
determination and assessment which the Commissioner 
took as a basis for the closing agreement, and the agree- 
ment is valid. 

Representations by a Revenue Agent respecting matters 
of procedure in the Department are not equivalent to a 
showing of fraud or misrepresentation affecting the deter- 
mination and assessment of income taxes for 1924, so as to 
invalidate a duly executed closing agreement. 

Where a closing agreement on Form 866 was duly exe- 
cuted as to 1924 income taxes, suit by the taxpayer to 
recover alleged overpayment of taxes for that year should 
not be dismissed because a collector rather than the Com- 
missioner was named as party defendant.—U. S. District 
Court, No. Dist. of Ohio, Western Division, in Sylvain L. 
Basch v. Charles H. Nauts, Collector of Internal Revenue. 
No. 3639 Law. 


Constructive Receipt of Income.—Bond interest due at 
the time of decedent’s death (in 1923) but not collected 
owing to illness is taxable as constructively received income 
of the decedent on a cash basis. The court overrules the 
contention that Congress did not intend to tax construct- 
ively received income.—U. S. Circuit Court of Appeals, 
Eighth Circuit, in Ella C. Loose, as Executrix of the Last 
Vill and Testament of Jacob L. Loose, Deceased, and Indi- 
vidually v. United States of America. No. 9948. October 
term, 1934. 

This decision affirms that of the District Court for the 
Western District of Missouri. 


Corporations Exempt from Taxation under Section 
103(14) of the 1928 Act.—Corporation is held not exempt 
from income tax under Section 103(14) of the 1928 Act 
providing that “corporations organized for the exclusive 
purpose of holding title to property, collecting income 
therefrom, and turning over the entire amount thereof, 
less expenses, to an organization which itself is exempt 
from the tax imposed by this title” shall be exempt. “Or- 
ganized” as used in the statute means incorporated and not 
“operated.” Since the plaintiff corporation was organized 
under New York State law to conduct a general newspaper 
publishing business it was not within the exempting provi- 
sions cited, even though its activities during the taxable 
periods were limited to those enumerated.—U. S. Circuit 
Court of Appeals, Second Circuit, in Sun-Herald Corpora- 
tion v. William Duggan, Collector of Internal Revenue. 

This decision reversed that of the District Court, 5 Fed. 
Supp. 336. 

Deductions from Gross Income.—Deduction was allow- 
able, on the accrual basis, in 1926 for.the entire amount 
of the salary payments made in that year to the principal 
officer, although a part represented compensation for serv- 
ices rendered in past years. The officer had waived his 
right to a part of his salary due him in prior years under 
his employment contract until the corporation’s business 
should improve. In 1926, upon his request. such waived 
amounts were paid to him.—U. S. Court of Claims in Skin- 
ner Manufacturing Company v. The United States. No. 
M-347. 

Deductions from Gross Income—Contributions.—Pay- 
ment in 1930 to fund of trust created for “civic, charitable 
or benevolent purposes” was deductible from income of 
donor for that year, where earnings of trust were used for 
erection of dam across Concho River in San Angelo, Texas, 
such use being for a civic purpose within the meaning of 
Section 23(n), Revenue Act of 1928.—U. S. District Court, 
North. Dist. of Texas, in Mrs. Lou E. Johnson v. United 
States of America. 

1See Ture Tax Macazine, November, 1934, p. 604. 
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Depreciation—Commissioner’s allowance of depreciation 
on dies and tools will not be disturbed. The only evidence, 
consisting of book entries, does not overcome the presump- 
tion of correctness of his determination.—U. S. Court of 


Claims in The Globe-Wernicke Company v. The United States. 
No. M-185. 


Dividend Tax Under NIRA.—The National Industrial 
Recovery Act, which contains section 213(a), imposing a 
5 per cent tax on dividends, is unconstitutional, being in 
violation of Article I, Section 1 of the Constitution. — 
Illinois sg Court of Chicago, First District, in Gene- 
vieve V. Kemp v. Finance Reserve Company. 


Estoppel. Ebeietinn of equitable estoppel prevents con- 
sideration of taxpayer’s claim that its 1919 and 1920 tax 
liability should have been computed on the basis of a cal- 
endar year. Originally returns were filed on,a calendar 
year basis. Taxpayer successfully pleaded béfo¥e the Board 
of Tax Appeals that it should have been taxed on the basis 
of a fiscal year for 1921, and filed claims with the Commis- 
sioner on such basis for prior years. Thereafter, the 
Commissioner adjusted all years from 1918 to 1921 on such 
basis, resulting in a substantial net overassessment, which 
was unqualifiedly accepted by the taxpayer. It may not 
now repudiate such acceptance as to the years for which 
a deficiency had been determined.—U. S. Court of Claims 


in Stevens Manufacturing Company v. The United States. 
No. 42,008. 


Excess Profits Tax.—Amounts expended in advertising 
during and prior to 1917 were not a part of invested capital. 
“Appellant paid nothing for the trade-mark ‘Wunderhose’ 
and, while the advertising may have increased its value if 
appellant should at some future time determine to sell it, 
the increase in value in that way could not be considered 
invested capital * * *,”—U Circuit Court of Appeals, 
Fifth Circuit, in Richmond Hosiery Mills, a Corporation v. 
J.T. Rose, former Collector of Internal Revenue. No. 7406. 

Unpublished decision of the District Court affirmed. 


Commissioner’s determination that petitioner’s invested 
capital for 1918 should be reduced by reason of previous 
insufficient deductions for depreciation of a cotton mill is 
sustained on the evidence, particularly that of defendant’s 
expert witnesses. The Government was not concluded by 
certain entries in plaintiff's books.—U. S. Court of Claims 
in Mollohon Manufacturing Company, a Corporation v. The 
United States. No. F-325 


Federal Estate Tax.—By statute, Maryland real estate is 
not subject to cost of administration of the estate of a de- 
cedent, and hence is not a part of a decedent’s (death in 
1925) gross estate for estate tax purposes, on the authority 
— Deposit & Tr. Co. of Baltimore v. Tait, 54 Fed. (2d) 
387. 

Where a decedent, in her lifetime, created a trust estate 
of certain securities, the income from which was payable 
during her lifetime, and the corpus, at her death, was to 
go to her children, with the reservation that, in the event 
any child predeceased her without issue and without dis- 
posing of its share of the trust estate by will, the share 
of such deceased child should be paid to the decedent, it is 
held that the contingent reservation of such portion of the 
trust estate is an interest too remote and unsubstantial to 
be taxable under the 1924 Act as a part of her gross estate. 

Refund of full amount of estate tax overpayment is 
allowed, where the claim for refund was filed in 1931, within 
four years from the payment of the last installment of the 
tax, claimant not being limited to a refund only of that 
portion of the tax paid within four years prior to the date 
of the claim.—U. S. District Court, District of Maryland, 
in Safe Deposit and Trust Co. of Baltimore, Surviving Execu- 
tor of Celeste M. W. Hutton, Deceased v. Galen L. Tait, Col- 
lector of Internal Revenue. At Law No. 5149. 


By a statute of Maryland, the costs of administration of 
the estate of a decedent are not payable out of Maryland 
real estate, and hence such property is not a part of the 
gross estate of a Maryland decedent under the 1926 Act, 
on the authority of Safe Deposit & Tr. Co. of Baltimore, 
Exr. (Hutton Est.) v. Tait, [summary above].—U. S. Dis- 
trict Court, District of Maryland, in Safe Deposit and Trust 
Co. of Baltimore and Gerhard L. Schmeisser, Administrators 
of the Estate of Bessie K. — Deceased v. United States 
of America. At Law No. 5270 
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Where the income of a trust estate bequeathed to widow 
for life was more than sufficient for her support, so that 
there was no reasonable possibility of invasion of the 
principal at the time of testator’s death, the fact that by 
the terms of the will an invasion of the corpus of the trust 
might be made, if necessary for the widow’s support, did 
not preclude the deduction under the 1921 Act of the 
amount of bequests to charitable remaindermen. The 
amount to which the charities were entitled could be de- 
termined by deducting the value of the life estate accord- 
ing to mortality tables from the amount of the trust fund. 
—U. S. District Court, West. Dist. of New York, in Ernest 
B. Millard, Executor of the Last Will and Testament of 
George N. Crosby, Deceased v. Dorothy G. Humphrey and 
Philip W. Gage, as Administrators with the Will Annexed, of 
the Estate of Bert P. Gage, Deceased. Law No. 222-A. 


Certain trusts were not part of the gross estate of a 
decedent who died in 1928. One trust transferred real 
estate to trustees to manage and pay the income to the 
decedent for life with remainder to certain heirs. The 
second trust involved securities with a provision for the 
payment of the income to decedent for life with remainder 
to an heir. If the heir predeceased decedent, the prop- 
erty was to revert to her. It is held that the decedent had 
divested herself completely and irrevocably of all property 
included in the trusts and no interest remained in her 
which was transferred by her death. The defeasance in the 
second trust, in case the beneficiary predeceased decedent 
did not affect the situation.—U. S. Circuit Court of Appeals, 
Seventh Circuit, in Commissioner of Internal Revenue v. 
Lucy Belle Dunham and Timothy F. Mullen, Executors of the 
Last Will of Mary Virginia Dunham, Deceased. No. 5238. 
October term and session, 1934. 

This decision affirms that of the Board of Tax Appeals, 
26 BTA 286. 


The words “alleged to have been erroneously or illegally 
assessed or collected,” in Section 3228, Revised Statutes, 
do not have the effect of limiting the amount that can be 
refunded to taxpayer, to that portion of the tax paid within 
four years preceding the filing of claim for refund. 

Suit for refund filed within two years from May 25, 1928, 
the date on which Commissioner finally rejected refund 
claim filed October 6, was filed within the limitation period 
prescribed by Section 3226, Revised Statutes.—U. S. Court 
of Claims in Jessie Norwell Hills, as Executrix of the Last 
Will and Testament of.Alfred K. Hills, Deceased v. The United 
States. No. L-153. 


Gifts of corporate stock and other personal property 
made by the decedent in March, April, and May, 1927, were 
not made “in contemplation of death,” which occurred 
May 21, 1928, at the age of 69. The evidence discloses 
that at the time he made the gifts he was actively engaged 
in business; that two of the gifts, to his son, and one, to 
his son’s wife were made simultaneously with the return 
of the son to the decedent’s domicile and the assumption 
of important responsibilities in the conduct of his father’s 
business, and that the fourth gift was made to the dece- 
dent’s wife’s sister, pursuant to the wishes of his wife; and 
that there were impelling motives associated with life 
rather than with death—vU. S. Circuit Court of Appeals, 
Eighth Circuit, in Levi M. Willcuts, as Collector of Internal 
Revenue for the District of Minnesota v. John R. Stoltze, as 
Surviving Executor of the Estate of Fred H. Stoltze, Deceased. 
No. 9916. Oct. term, 1934. 

Decision of the District Court, 4 Fed. Supp. 486, affirmed. 


Gross Income.—Payments made to the appellant in 1926 
under the Act of March 4, 1923, authorizing the Sec- 
retary of the Interior to adjust the “equitable claims” of 
those who in good faith prior to February 25, 1920, had 
made locations on certain lands in an effort to develop oil 
or gas thereon, were part of its gross income for that year 
for income-tax purposes. “To qualify itself under the 
statute for taking the lease and receiving the money, ap- 
pellant asserted and maintained its equitable right thereto; 
but now that the money has been safely secured, its in- 
clusion in taxable income is resisted on the ground that it 
was purely a gift from the United States to appellant. 
Surely appellant cannot well complain if this incompatible 
contention does not meet with the concurrence of the 
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Government or the courts.”—U. S. Circuit Court of Ap 
peals, Seventh Circuit, in Burke-Divide Oil Company, Con 
solidated v. Everett E. Neal, Individually and as Collector of 
Internal Revenue for the District of Indiana. No. 5183 
October term and session, 1934. : 

Decision of the District Court affirmed. 


Installment Sales—Where taxpayer sold property in 
1927, receiving less than 25 per cent in cash, and notes fo: 
the balance, the fact that some of the notes were used in 
the same year to purchase other property did not make 
the notes so used a part of the initial payment and did not 
deprive the taxpayer of the right to report the profit on 
the installment basis. 

Profit was realized by the taxpayer from the use of the 
notes received to purchase other property even though hx 
remained secondarily liable on the notes as guarantor. 

Taxpayer’s contention that the cost of property sold 
should be increased for certain expenditures is overruled, 
not being supported by the evidence.—U. S. Circuit Court 
of Appeals, Ninth Circuit, in E. G. Robinson v. Commissione 
of Internal Revenue. No. 7386. 

This decision reverses and remands, as to the first issue, 
Board of Tax Appeals decision, 28 BTA 788. 


Interest on Overpayments of Taxes.—Where the Com 
missioner issued a check for the overpayment of taxes and 
the check was withheld by the Comptroller General, in 
terest is allowable under the Act of March 3, 1875 for the 
time the payment was withheld, that Act applying to over- 
payments allowed by legal authority, and not being limited 
solely to judgments. Commissioner’s contention that the 
situation is controlled solely by Section 614(a) of the 1928 
Act is overruled.—U. S. Court of Claims in American Potash 
Co. v. The United States. No. 41,950. 


Taxpayer paid under protest in 1926 (1) balance of third 
and all of fourth instalment of tax assessed in 1920, (2) 
deficiency assessed on determination of improper deduc- 
tions, and interest thereon from February 26, 1926, under 
Section 283(h), Revenue Act of 1926, which provides that 
a deficiency finally determined shall bear interest only from 
February 26, 1926. Claim for refund on alleged overassess- 
ment was allowed, and the Government refunded (1) amount 
of overassessment; (2) interest paid on overassessment 
from September 24, 1926, date of payment of tax in full, 
to date of refund; and (3) interest on interest paid on over 
assessment from September 24, 1926, date of payment of 
tax in full to date of refund. It is held that interest on 
the overassessment was properly calculated from Septem- 
ber 24, 1926, date of final payment of tax in full, and not 
from September 15, 1921, date the final instalments were 
due.—uU. S. District Court, No. Dist. of Ohio, West. Div., in 
Libbey-Owens-Ford Glass Company v. The United States of 
America. No. 3731-Law. 


Invested Capital—Where a corporation acquired two 
barges at a valuation of $65,000 for stock in like amount, 
the value to be given the barges for invested capital pur 
poses for 1919, 1920, and 1921, is the cost to the transferor, 
who was the owner of more than a majority of the stock 
of such corporation.—U. S. Court of Claims in Bay Citi 
Fuel Company v. The United States. No. L-214. 


Losses.—Where a stockholder surrenders a part of his 
stock to the corporation and such stock is then sold to 
others, he may deduct as a loss the cost of the stock sur 
rendered, undiminished by the market value when sur 
rendered.—U. S. Court of Claims in Peabody Coal Co. v 
The United States. No. 42,024. 

Loss sustained by the plaintiff on the sale on December 
4, 1930, at the market price, of 150 shares of stock was 
deductible as “incurred in a transaction entered into for 
profit” under Section 23(e)(2) of the 1928 Act, notwith 
standing that the sale was made through a certain trust 
company as her agent, and that on the same date that com- 
pany, as trustee of an estate given in trust for the plaintiff, 
purchased from the same brokers the same number of 
shares sold by the plaintiff. Inasmuch as the plaintiff had 
owned the stock for “a substantial period of time” (some 
eight months), the court finds that she had acquired and 
retained the stock for purposes of investment, and holds 
that the — for making the sale was not to be deter- 
minative.—U. S. District Court, District of Conn., in Louisé 
A. Terry v. United States of America. No. 3628 Law. 
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A testamentary trust was entitled to deduct a loss from 
the sale of securities in 1930, even though on the day of 
the sale, the same securities were purchased by the life 
beneficiary at substantially the selling price by the trust. 
While the life beneficiary enjoyed the income from the 
securities after as well as before her purchase, her enjoy- 
ment thereafter was under full legal ownership, while 
previously it had been as a life beneficiary, subject to the 
charges of the trust. The court overrules the Commis- 
sioner’s contention that the transaction was a sham because 
the parties were the trust and the beneficiary, holding the 
trust a separate entity—U. S. District Court, District of 
Connecticut, in The Hartford-Connecticut Trust Company, 
Trustee v. United States of America. At Law No. 3629. 


Notes—Valuation.—Notes taken in payment for sales of 
Florida real estate during “boom” years were properly in- 
cluded at their face value in determining profit realized in 
1925, where plaintiff failed to show that such notes had 
a different value or that the makers thereof were irrespon- 
sible—U. S. Court of Claims in Otto C. Owen, Trustee for 
Kenilworth Park Company v. The United States. No. 42,528. 


Partnerships.—In the case of a partnership, incorporated 
within four months after enactment of the 1921 Act, which 
elected to be taxed as a corporation for 1921, Commis- 
sioner’s action is approved in taxing the member, on his 
calendar year 1921 return, for dividends received in 1921 
(which were less than the “corporation’s” 1921 earnings), 
and also for his share of the partnership earnings for the 
months of November and December, 1930, the partnership 
having been on the basis of a fiscal year ended October 31. 
—U. S. Court of Claims in Arshag Karagheusian v. United 
States. No, M-84. 


Proceeds of Insurance on Officers of a Corporation Paid 
Out in Dividends—Tax Liability—Where dividends were 
received by stockholders out of proceeds of insurance polli- 
cies taken out and paid for by a corporation, the sole bene- 
ficiary, on the life of its president, such dividends are held 
to be a part of the gross income of the recipients in 1929, 
although at the time of taking out the policies the corpora- 
tion agreed with its stockholders to pay the proceeds 
received therefrom to the common stockholders as a divi- 
dend. The corporation was the beneficiary in fact and not 
the agent of the stockholders for the purpose of receiving 
and paying such proceeds to the stockholders as bene- 
ficiaries.—U. S. Circuit Court of Appeals, First Circuit, in 

Edwin L. Cummings et al. v. Commissioner of Internal Reve- 
nue. No. 2927. October term, 1934. 

This decision affirmed that of the Board of Tax Appeals, 
28 BTA 1045. 


Recovery of Taxes.—On demurrer, the Court holds that 
the 1928 Act did not repeal Section 3226 of the Revised 
Statutes as amended by Sec. 1113 of the 1926 Act, and 
Secs. 607 and 609 of the 1928 Act did not remove the neces- 
sity of complying with the provisions of Sec. 3226 R. S. 
as a condition precedent to suit. Having failed to com- 
ply with the provisions of that section, recovery of over- 
paid taxes is denied.—U. S. Court of Claims in James A. 
Hearn & Son, Inc. v. The United States. No. 42,665. 


Where corporation No. 1 transferred its assets to a 
partnership, which in turn transferred the partnership as- 
sets to corporation No. 2, a deficiency tax for 1918 assessed 
against corporation No. 1, cannot be recovered by corpo- 
ration No. 2, which paid the tax voluntarily with f 
knowledge of the facts, even though it did not assume and 
was not liable for such tax. Where corporation No. 1 
had by waivers extended the time for assessment of 1919 
taxes to March 1, 1926, and where the assessment was not 
made until March 6, 1926, such taxes were not assessed 
within the time permitted by law, and the amount thereof 
was not collectible from anybody, so that they were re- 
coverable by corporation No. 2, which, as a volunteer, had 
paid them.—U. S. Circuit Court of Appeals, Sixth Circuit, in 
The Ohio Locomotive Crane Company v. U. G. Denman, Ad- 
ministrator with Will Annexed of Chas. H. Nauts, Deceased. 
‘he Ohio Locomotive Crane Company v. The United States 
‘f America. Nos. 6420-6423. 

Decision of the District Court affirmed as to 1918 taxes, 
and reversed and remanded as to 1919 taxes. 
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Recovery is allowed of taxes paid in 1925 despite a pre- 
viously accepted offer in compromise where, in fact, there 
was no tax liability for that year—U. S. Court of Claims 
in W’. Forbes Morgan v. The United States. No. M-76. 


Recovery of Taxes—Shifts in Allegations Upon Which 
Claims Are Based.—Where taxpayer, in a claim for refund 
of taxes for 1920, based upon allocation of distribution 
received between dividends and a return of capital, alleged 
that a common law trust from which he received a divi- 
dend was organized February 15, 1919, he cannot there- 
after, in a suit brought upon denial of his claim, rely for 
recovery upon an allegation that such trust was not or- 
ganized until August 22, 1919, since such fact was not an 
issue before the Commissioner.—U. S. Circuit Court of 
Appeals, Second Circuit, in George A. Dascomb v. Robert 
W. McCuen, Collector of Internal Revenue. George A. Das- 
comb v. J. E. Kennedy, Former Collector of Internal Revenue. 

Decision of lower court affirmed. 


Statute of Limitations—Claim for refund of income 
taxes paid for the fiscal year ended August 31, 1925, should 
be allowed in the amount of the conceded overpayment 
and interest, the filing of the claim on July 28, 1930, being 
held to have been timely where the last quarterly payment 
of the tax (in an amount exceeding the amount of the 
claim) was made on August 16, 1926, and a small amount 
of additional tax (less than the amount claimed herein) 
was paid on September 5, 1928. “The tax here was paid 
pursuant to the Revenue Act of 1924 which by Sec. 281(b) 
43 Stat. 301 allows four years from the date of payment 
within which to file a claim for refund, and the claim was 
filed under this Act.”—U. S. Circuit Court of Appeals, 
Fifth Circuit, in United States of America v. Bibb Manufac- 
turing Company. No. 7320. 

Lower court decision affirmed. 










































































































































































Recovery is denied of additional taxes paid after the 
statutory collection period and after abatement claims had 
been filed, and allowed in part and rejected in part. Graham 
& Foster v. Goodcell, 282 U. S. 409, followed. The conten- 
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tion that the tax was illegally collected because the Com- 
missioner had sent notice of his final action on the 
abatement claim in 1925 by unregistered mail is denied. 
The notice was sufficient for the purpose of an appeal to 
the Board of Tax Appeals under the accepted practice at 
that time.—U. S. Court of Claims in Jones Mercantile Co. v. 
The United States. No. L-414. 


Where plaintiff erroneously deducted rent for 13 months 
in its 1929 return, and to adjust the error, deducted only 
11 months’ rent in its 1930 return, it is estopped, after the 
lapse of the statute of limitations against the 1929 tax, 
from claiming as a deduction, rent for the twelfth month 
of 1930 in its 1930 return —U. S. Court of Claims in Stern 


Brothers, a New York Corporation v. The United States. No. 
42,415. 


Recovery is denied of amounts claimed to have been col- 
lected after the statutory collection period, suit having 
been brought more than four years after payment of the 
tax in question for 1917 and 1919. The application of an 
overassessment for 1918 against deficiencies for 1917 and 
1919 did not create a new cause of action as basis for suit. 
Rosenstadt & Waller, Inc. v. U. S., (Ct. Cls.) 7 Fed. Supp. 
287, followed. Furthermore, the tax was collected within 
the statutory period as extended by valid waivers, and in 
any event, taxpayer is estopped from denying the validity 
of the credit of the 1918 overpayment against the defi- 
ciencies after having accepted the Government’s check for 
the net overassesment.—U. S. Court of Claims in Edmond 
C. Breene, Samuel S. Bryan, Arthur F. Seep, and George N. 
Meissner as Statutory Trustees of the Winona Oil Company, 
a Corporation Dissolved v. The United States. No. 41,987. 


Taxable Income.—Premiums on insurance policies on 
the life of the plaintiff, president of a corporation, which 
were paid by the corporation in 1927, 1928, and 1929, con- 
stituted income to the plaintiff, where the policies were 
for the benefit of plaintiff's wife and others who might 
be designated by him. “The character of the amounts paid 
as premiums was not changed by reason of the fact that 
neither plaintiff or his beneficiaries derived any benefit 
by way of payments on the policies during the years men- 
tioned or by reason of the fact that some of the policies 
had no surrender value during those years.”—U. S. District 
Court, No. Dist. of Ohio, in Ward M. Canaday v. William 
B. Guitteau, as Collector of Internal Revenue of the United 
States for the Tenth District of Ohio. Nos. 3930, 3971. 


Tax Lien of the United States—Rank in Relation to State 
Tax Obligations.—Lien of Government on North Carolina 
real estate attaching in 1930 for income taxes for 1926 to 
1929 is subordinate to annual general taxes of City and 
County for 1929 to 1932, to City street assessments for 
1924 and 1925, to State income taxes for 1928 and 1929, 
and to general judgment of County Court obtained in 
1927, where the debtor was not insolvent.—U. S. District 
Court, Middle District of North Carolina, in City of Winston 
Salem v. Powell Paving Company of North Carolina, Incorpo- 
rated; Forsyth County, North Carolina; A. J. Maxwell, Com- 
missioner of Revenue for the State of North Carolina; United 
States of America; George C. Hiatt; W. Henry Liles; Ameri- 
can Limestone Company; and The Maryland Casualty Com- 
pany. 

Transferee Tax Liability—Claimed allowance by trans- 
feree for alleged capital losses suffered by transferor corpo- 
ration through obsolescence of certain capital assets is 
denied, where evidence shows such items were not capi- 
talized, but were charged off to expense, as it is not within 
the province of transferee to adopt, in respect to trans- 
feror’s affairs, a different method of accounting. 

Transferee ‘liability for taxes assessed against transferor 
corporation for 1917, 1918, 1919, is denied, where the stat- 
ute of limitations has run, waivers, purporting to waive 
the statute for the transferor, executed by the transferee 
after dissolution of the transferor, being invalid and not 
binding upon transferor.—U. S. District Court, District of 
Rhode Island, in Hamilton Web Company v. Frank A. Page, 
Collector of Internal Revenue. Law No. 2509. 


Trusts—Deduction by Trust of Income Distributed to 
Beneficiary.— Where, under a trust instrument, an individ- 
ual who contributed property to the trust corpus is to 
receive the net income of the trust remaining after certain 
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expenses unless such income exceeds her needs as deter- 
mined by the trustees, “she [the individual] is thus a pur- 
chaser, yet not a creditor of or an incumbrancer on the 
trust, but a beneficiary during her lifetime.” The income 
distributed to such beneficiary in 1928 was deductible by 
the trust.—U. S. Circuit Court of Appeals, Fifth Circuit, in 
Houston White, et al., as Trustees for Mrs. W. Woods W ’hite 
ie ee Se 2 Rose, Collector of Internal Revenue for the 
Northern District of Georgia. No. 7128. 

Decision of U. S. Court, No. Dist. of Georgia reversed. 


Withholding ae Overpayments of Taxes by Commis- 
sioner to Cover a Deficiency.—Commissioner may retain 
from overpayment of taxes for 1929 a sufficient sum to 
cover an asserted deficiency in taxes of the same taxpayer 
for 1928 until the question of the 1928 taxes has been finally 
determined by the Board of Tax Appeals or the courts, 
where the 1928 deficiency is before the Board for determi- 
nation.—U,. S. Circuit Court of Appeals for the District 
of Columbia in The United States of America ex relatione 
Whitefoord R. Cole v. Guy T. Helvering, Commissioner of 
Internal Revenue. No. 6185. 

Decision of the Supreme Court of the District of Colum- 
bia affirmed. 





Significant Decisions of the Board of 
Tax Appeals 


(Continued from page 669) 


more than the market value therefor, the actual cost of 
such securities to petitioner, and not the fair market value 
at the date of purchase, is the basis for computation of gain 
or loss upon a resale thereof, although the purchase above 
actual value is unexplained.—Hugh M. Matheson v. Com- 
missioner, Dec. 8760 [CCH]; Docket No. 71353. 

McMahon dissents, and Black wrote a dissenting opinion, 
with which Murdock agrees. 


Capital Net Gain Distinguished from Ordinary Income. 
—The petitioner is a member of a stock brokerage firm en- 
gaged in the business of buying and selling securities. In- 
dependently of such business he bought and sold securities 
on his own account. | Total volume of purchases (99 in num- 
ber) and sales (80 in number) in 1930 was about a million 
dollars.] In 1930 he sold securities which he had owned 
and held for more than two years, The Board held that 
such securities were not held ‘ ‘primarily for sale in the 
course of his trade or business,” within the meaning of 
Section 101 of the Revenue Act of 1928, and that the gain 
from the sale constituted capital net gain.—Francis M. Weld 
v. Commissioner, Dec. 8784 [CCH]; Docket No. 73526. 


Sternhagen, Trammell, Van Fossan, Goodrich, and Leech 
dissent. 


Consolidated Returns—Insurance Companies.—(1) Un- 
der the Revenue Acts of 1926 and 1928, domestic life insur- 
ance companies and domestic insurance companies other 
than life or mutual, the stock of which is held in such a way 
as to meet the statutory requirements as to stock owner- 
— may file a consolidated return for the years 1927 to 
1930. 

(2) Under the Revenue Act of 1928, a life insurance com- 
pany may be recognized as a common parent corporation, 
within the meaning of Section 141 (d), of a group of cor- 
porations other than insurance companies owned by it, and 
a consolidated return may be filed for the latter even though 
no insurance company is included in such return.—Travel- 
ers Indemnity Company v. Commissioner; Travelers Fire In- 
surance Company v. Commissioner; Travelers Bank and Trust 
Company v. Commissioner; Rio Grande Land and Canal Com- 
pany v. Commissioner ; Rio Grande Reservoir and Ditch Com- 
pany v. Commissioner, Dec. 8764 [CCH]; Docket Nos. 
57916, 62832-62834, 71347-71351. 


Smith dissents, without written opinion, on the second 
issue. 


Estoppel—Application with Respect to Validity of Wai- 
vers.—Petitioner is estopped to deny validity of waivers of 
the statute of limitations for 1924, 1925 income taxes. The 
name of the petitioner, an Illinois corporation, until 1927 
was “Addressograph Company.” In 1927 a corporation of 
the same name was organized under the laws of Delaware. 
Thereafter the returns of the petitioner for 1924 and 1925 
were audited and the petitioner filed refund claims and held 
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conferences and conducted correspondence with the re- 
spondent concerning its tax liability for the years 1913 to 
1926, inclusive, under the name of “Addressograph Com- 
pany.” During the course of the negotiations waivers 
were filed with the respondent in the name and under the 
seal of “Addressograph Company.”’—lIllinois Addressograph 
Manufacturing Company, formerly Addressograph Company 
(Illinois) v. Commissioner, Dec. 8761 [CCH]; Docket No. 
49204. 

Murdock, concurring in the result, denies application of 
an estoppel, and avers that the taxpayer had numerous 
conferences and communications with the Commissioner 
in which both parties fully understood they were dealing 
with the tax liability of the petitioner and not with the 
corporation successor to its former name, and that they 
apparently disregarded the change in name in such negotia- 
tions and intended the consents to be valid. 


Federal Estate Tax.—(1) Unpaid balance of pledge to 
International Committee of the Y. M. C. A. is not deducti- 
ble from the gross estate of decedent who died in 1929, 
since it was not a claim against the estate incurred for an 
“adequate and full consideration in money or money’s 
worth,” but a mere gratuity contributed out of generosity. 

(2) Amounts of unpaid pledges, even though not deducti- 
ble as claims against estate, and value of bequeathed an- 
nuity which was a charge upon the estate, were properly 
deducted from gross estate in determining amount of resid- 
uary estate passing to charity.—James Turner, Henry Elwyn 
Worcester and Central Hanover Bank and Trust Company 
(Formerly Central Union Trust Company of New York), as 
Executors of the Last Will and Testament of James Newbe- 
gin Jarvie, Deceased, v. Commissioner, Dec. 8753 [CCH], 
Docket No. 58971. 

Trammell and Turner dissent. Arundell, dissenting, argues 
that the deduction claimed should have been allowed on the 
authority of Porter v. Com., 60 Fed. (2d) 673, and other 
cases. Matthews agrees with dissent and avers that the 
term “transfer” in Section 303 (a) (3), Revenue Act of 
1926, covers the payment by the executors of the pledge 
to the Y. M. Cc, A. 


Jurisdiction of the Board.——The Board of Tax Appeals 
has no jurisdiction of a proceeding brought by a life tenant 
in her individual capacity, for the redetermination of a de- 
ficiency for 1929 based on a notice sent to her as trustee 
for remaindermen.—Mary M. Shea v. Commissioner, Dec. 
8762 [CCH]; Docket No. 61544. 

Adams concurs in result. Arundell and McMahon dissent. 


Losses.—Sale, on December 30, 1930, of shares by a 
broker, acting on instructions of an individual, for less 
than cost, the delivery of the certificates being inadvertently 
withheld by the individual from the broker until after his 
return, on January 5, 1931, from a holiday, is held to justify 
deduction of loss in 1930.—Francis S. Appleby v.. Commis- 
sioner, Dec. 8770 [CCH]; Docket No. 73089. 

Seawell and Adams dissent without opinion. 


Loss from “short sale” of stock in 1928, which was pledged 
with a bank as collateral for a loan, is not deductible in 
that year, where the shares were not redeemed and de- 
livered to brokers who effected the sale, until early in 1929, 
since the petitioner did not part with absolute ownership of 
such shares prior to the delivery thereof in 1929, and since 
there was no closed and completed transaction or other 

“identifiable event” evidencing a loss in 1928.—Beardsley 
Ruml v. Commissioner, Dec. 8771 [CCH]; Docket No. 49737. 
Smith dissents, without written opinion. 


Net Loss Deduction on Joint Return of Husband and 
Wife.—Net loss of the husband for 1929 may not be de- 
ducted in computing the taxable income of the husband 
and wife for 1930.—Charles E. Van Vleck and Natalie J. Van 
Vleck v. Commissioner, Charles E. Van Vleck v. Commissioner, 
Docket 8749 [CCH]; Docket Nos. 70946, 70947. 

Arundell wrote a dissenting opinion, with which Tram- 
mell, Matthews, Goodrich, and Leech agree. Following is an 
extract from the dissenting opinion: 

The premises upon which the majority holding is based are (1) that 
husband and wife are separate taxpayers, and (2) that the net loss 
provisions of the statute apply only to the individual taxpayer sustaining 
the loss. Upon these premises the conclusion is reached that a carried 
forward loss may be used as a deduction only by the individual tax- 
payer who sustained the loss. Passing the first premise without com- 


ment, I think that the second is wrong. The statute provides that 
where husband and wife file a single joint return “the tax shall be 
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computed on the aggregate income.’”’ The income described by the 
adjective “aggregate” is obviously net income, as it is net—as distin- 
guished from gross—upon which tax is computed. In arriving at net 
income one of the allowable deductions is the net loss for the preceding 
year. The language of the statute is, “‘the amount thereof [the net loss] 
shall be allowed as a deduction in computing the net income of the 
taxpayer.” In thus allowing a net loss as a deduction in computing 
net income the net loss is treated in the same manner as other deduc- 
tions—expenses, bad debts, etc.—that is, as deductions from gross 
income in order to determine net income. The same reasoning which 
would confine net losses to the individual sustaining them would require 
similar treatment of other deductions, and yet the other deductions have 
never been so restricted. * * * 


Partnership Income—Tax Liability—In Jasper Sipes v. 
Commissioner (Dec. 8798 [CCH]; Docket No. 72605) it was 
held that the wife’s distributable share of partnership earn- 
ings for 1930 was not taxable to her husband, where both 
were members of a partnership during the taxable year. 
Following are excerpts from the opinion: 


The intention of the parties and their agreement to form a partnership 
are affirmatively established by the evidence in the instant case. 

In addition to the services rendered, petitioner’s wife contributed to 
the new partnership property consisting of the 22% per cent interest 
in the assets of the old partnership, which was the subject matter of 
the gift to her by her husband. 

In the notice of deficiency, respondent bases his action in holding 
that the agreement between petitioner and his wife did not make her a 
member of the partnership on authority of the Supreme Court’s decision 
in Burnet v. Leininger, 285 U. S. 136 (also cited on brief), where it 
was held that the agreement between Leininger and his wife did not 
make her a member of the partnership for the reason, among others, 
that such result could not be achieved without the consent of the other 
partner or partners. 

In Rose v. Commissioner, (C. C. A., 6th Cir.), 65 Fed. (2d) 616, the 
controlling facts are similar to the present proceeding, and in distin- 
guishing the Leininger case, the court said: 

“In the Leininger case there was an agreement between husband 
and wife that the latter was to be an equal partner with her husband 
in his interest in a certain partnership. The court held that the 
agreement did not make the wife a member of the firm because 
there was no consent by the other partners to the wife’s admission 
to the partnership, and no attempt to change the ownership of the 
partnership assets or control of the partnership enterprise; because 
the firm’s income tax returns failed to show the wife a partner, 
because the husband’s undivided partnership interest remained on 
the firm’s books; and because all profits went to the husband and 
no checks were drawn on the firm to the wife. None of these 
tests applies to the situation here involved. While no_ express 
consent to the transfer of partnership interest was given by dece- 
dent’s copartners, there was clearly acquiescence by them, with full 
knowledge of the facts, in the reorganization of the firm.” 

In the case at bar the other partners expressly consented to the 
admission of petitioner’s wife to the partnership, as well as to the 
transfer of an interest in the partnership to her, and a corresponding 
change was made in the ownership and control of the enterprise; the 
partnership’s return showed Mrs. Sipes as a member thereof, and her 
distributable share of the net income was paid directly to her by the 
partnership. The Leininger decision, we think, does not support re- 
spondent’s position. 


Res Adjudicata Doctrine—Application to Interest Deduc- 
tion for Prior Year.—Where, in a prior proceeding before 
the Board, between the same parties, the deduction of as- 
serted interest paid on bonds was disallowed after a hear- 
ing on the merits, based upon absence of proper consideration 
for the issuance of the bonds, which fact was then, not 
only neither alleged nor proved, but its materiality waived, 
it is held, that disallowance is res judicata in a later pro- 
ceeding, under identical provisions of the applicable revenue 
acts, between the same parties grounded upon a disallow- 
ance of the deduction of interest for 1929 and 1930 upon 
the same bonds.—Sand Springs Railway Co. v. Commis- 
sioner, Dec. 8742 [CCH]; Docket Nos. 65848, 69409. 


Securities—Valuation——1. Sales of securities, made un- 
der restrictive conditions to limited class of purchasers, 
and where there is no public offering of the securities, do 
not establish the fair market value thereof. 

2. Where fair market value of securities, issued in pay- 
ment for assets, is not established by record of sales or 
other evidence, the value of the assets at the basic date is 
to be treated as the equivalent of the value of the securities, 
and is to be used as cost basis for computing depreciation 
allowances, amortization, and gain or loss upon subsequent 
sale. 

3. Fair market value of assets acquired in exchange for 
securities, to be used as cost basis, determined.—Gillette 
Rubber Co. v. Commissioner, Dec. 8759 [CCH]; Docket Nos. 
43052, 50073. 

In a dissenting opinion Murdock says, in part: 

Stock and bonds of the purchaser formed the consideration paid for 
the assets. No assets were acquired by the issuance of the common 








For the busy business man who must have the 
“right” office machine service at the “right” time, 
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stock, instead it was issued to Hermann for other purposes. The total 
par value of the bonds and preferred stock issued for assets amounted 
to $1,459,610.87. The assets certainly did not cost the petitioner ap 
proximately $2,000,000 more than the par value of these securities 

one were to assume that the common stock was issued for assets. 
still a value of about $20 per share would have to be attributed to it 
in order to absorb the difference between the par value of the bond: 
and preferred stock and the cost of the assets as determined in th: 
prevailing opinion. The cost of the assets as determined by the Com 
missioner should be approved.” , 


Trust Income—Tax Liability —Grantor of trust was not 
taxable on trust income, under the 1928 Act, where prop- 
erty was transferred in trust for the benefit of a minor: 
child of the grantor until such child attained the age of 21 
years, or until her death if she died a minor, and the in 
come during the life of the trust was payable to th« 
grantor’s wife, “to be expended by her for the support, 
maintenance, and education” of the minor. Francis J 
Stokes, 28 B. T. A. 1243, followed. Edmund O. Schweitzer, 
30 B. T. A. 155, overruled. [From the opinion] “The fact, 
conceded by the respondent, that it [Supplement E of the 
Revenue Act of 1928] contains no specific provision to 
cover a case like this is significant. The Commissioner 
should address his argument to Congress, for it may well 
be that Congress could have taxed this income to this peti- 
tioner had it chosen to insert language appropriate for 
that purpose in the act. Cf. Langley v. Commissioner, supra 
[61 Fed. (2d) 796]; Burnet v. Wells, 289 U. S. 670.”—Theo- 
dore P. Grosvenor v. Commissioner, Dec. 8777 [CCH]; Dock 
et No. 60381. 

In a dissenting opinion, with which Seawell and Adams 
agree, Arundell says, in part: 

The respondent has held that the petitioner was the real beneficiary 
of the trusts which he created. I think that he was. The income of 
the trusts was used to discharge, in part at least, the petitioner’s obli- 
gation to support his minor daughters. I can not subscribe to a view 
that a taxpayer may escape income tax liability in respect of income 
from his property by creating a trust and having the income of the 
trust paid to his wife to be used by her for the support, maintenance, 
and education of his minor children, I do not think that by this device 
the petitioner successfully avoided liability for income tax. Cf. Bromley 
v. Commissioner, 66 Fed. (2d) 552, affirming 26 B. T. A. 878; and 
Reinecke v. Smith, 289 U. S. 172. 

But even if the result reached by the Board in this case is correct, 
I can see no occasion for overruling Edmund O. Schweitzer, 30 B. T. A. 
155, now pending on appeal before the Circuit Court of Appeals for the 
Seventh Circuit. That case is distinguishable from the present case 
upon its facts. Schweitzer created certain trusts, the income of which 
was made payable to himself for the support, maintenance, and education 
of his three minor children and “for no other purpose whatsoever.” 
From such source Schweitzer received $16,856.95 in 1928 and $16,170.81 
in 1929. The Board held properly, I think, that Schweitzer was liable 
for income tax upon the income thus received. If not, the door for the 
“facile evasion” of income tax is wide open. Cf. Reinecke v. Smith, 
supra. There are other facts also which differentiate the Schweitze: 
case from the present one. Schweitzer provided that the trusts could 
be revoked at any time by the grantor with the consent of the grantor’s 
wife, who was, at most, a contingent beneficiary. In his income tax 
returns he claimed personal exemption for the three minor children, 


Trust Income.—Under the 1928 Act, income of a trust 
revocable by the grantor with the consent of the trustee, 
the grantor’s husband, is taxable to the grantor, who cre- 
ated the trust for the support, maintenance, and education 
of the adopted children of the grantor and the trustee. 
The husband is not a beneficiary merely because, as trustee, 
he has control over the income, or because incidentally the 
trust income relieves him of his duty personally to support 
the children. Failure to show by proof as alleged that a 
part of the income of the trust was derived from property 
included in the trust, but owned by the beneficiaries inde- 
pendently of the trust, leaves such income taxable to the 
settlor. The Commissioner is not estopped to determine 
that the income of the trust is taxable to the settlor be- 
cause in prior years he had not so determined.—Lillian T. 
are v. Commissioner, Dec. 8790 [CCH]; Docket No 

1. 


Waiver—Validity—Waiver, purporting to extend the pe- 
riod of tax assessment and collection of 1920 taxes against 
a dissolved Louisiana corporation and bearing the signa 
ture of its former president, a shareholder, is held ineffec- 
tive to extend such period because of the signer’s lack of 
authority to speak for the former corporation. Doubts as 
to a waiver’s effectiveness must be resolved against the 
Commissioner.—D. J. Gay v. Commissioner; E. C. Gay v 
Commissioner; L. H. Williams v. Commissioner; W. E. Beas 
yA Commissioner, Dec. 8780 [CCH]; Docket Nos. 58787-9, 

1. 

McMahon concurs in the result. Seawell and Adams dis- 
sent. In a dissenting opinion, with which Smith agrees, 
Leech says, in part: 
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Apparently, upon the pleadings, respondent had the burden of proving 
an effective waiver to defeat petitiorier’s plea of the statute of limitations. 
Farmers Feed Co., 10 B. T. A. 1069; Bonwit Teller & Co., 10 B. T. A. 
1300. In my opinion this burden was sustained by their introduction 
in evidence of the paper, regular on its face and purporting to be a 
valid waiver. Petitioners, thereupon, had the burden of establishing 
the invalidity of that purported waiver. Whether this burden was 
sustained depends entirely upon the proof of the fact of dissolution of 
Louisiana Naval Stores, Inc., before the execution of the alleged waiver. 
It may well be that the statutory publication of notice of dissolution 
was merely administrative and not essential to dissolution, as was held 
by this Board in Southwestern Investment Co., 19 B. T. A. 30, but 1 
cannot agree with the similar conclusion reached there as to the cer- 
tificate of dissolution. That certificate, absent in the present record, 
was the only means by which the State of Louisiana could consent to 
the dissolution. Act No. 267 of the General Assembly of the State of 
Louisiana, 1914, sec. 28. Cf. Ellett v. Morefield, 159 La. 295; 105 So. 
348. Since the charter of a corporation is, in a sense, a contract between 
the corporation and the state, this contract cannot be terminated any 
more than any other contract, by one of the parties thereto, without 
the consent of the other. Trustees of Dartmouth College v. Woodward, 
17 U. S. 517; Fletcher Cyc. Corps., vol. 8, Sec. 5449, and cases cited 
therein. Petitioners, having failed to show consent to such dissolu- 
tion by a certificate or otherwise, did not sustain their burden of proof 
of the invalidity of the purported waiver, and its validity follows on 
this record. Cf. Carnation Milk Products Co., 15 B. T. A. 556. Accord- 


ingly, I dissent. 





Selection of an Adjusted Declared 
Capital Value 
(Continued from page 667) 
months before the excess-profits tax. The result of 
this difference is a loss of interest on the amount 
of capital stock payment for the eight month period 
until the excess-profits tax for which it provides 
would have become payable, but this merely reduces 
the potential saving by an infinitesimal degree. 

On the other hand, in the event that economic 
conditions warrant the government in increasing the 
excess-profits tax, the savings would thereby be in- 
creased tremendously unless an amended declaration 
of capital value would first be permitted. 

Of course, there can be no mathematical compen- 
sation for the psychological factor involved where 
certain corporate officials are heard to exclaim, 
“Make the capital low. If I ever have any excess 
profits to worry about, I'll be glad to pay the tax on 
them !” 

But for those who project their economic view- 
point into the future, consider the admonition, 
“Don’t sell your corporation short!’”’—because a 
small extra payment in capital stock tax now is 
insurance against a large excess-profits tax payment 
in the future. 





Amendments of Regulations 


Alcoholic Beverage Taxes 


Article XX XI of Regulations 15 is amended by Treasury 
Decision 4493, XIII-47-7144 (p. 35), to provide that con- 
tainers of rectifiers are to be numbered serially and may 
bear FACA permit number in lieu of name of rectifier or 
wholesaler, preceded by letter “R” and, in the case of a 
distiller who is also a rectifier, by the letter “D.” Distiller 
may place his name on container of unrectified spirits only. 
Name and address of wholesaler may be placed on pack- 
age, if desired, preceded by “Bottled for’ or “Bottled 
expressly for.” 


_ Paragraph 3 of Treasury Decision 4418, as amended, is 
turther amended by Treasury Decision 4496, XIII-47-7147 
(p. 36), by adding at the end thereof the following sub- 
paragraph: . 

(f) Under the conditions stated in this sub-paragraph, importers of 
distilled spirits will be permitted to purchase stamps to be attached to 
the containers by the distiller in the foreign country who exports the 
spirits to this country. 

(1) The importer will make requisition on Form 428 for stamps 

to be sent to the foreign exporter, and will attach to the Form 428 

a statement setting forth the name and address of the foreign 
exporter and the port through which the spirits are to be imported. 
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The Form 428, together with the statement, will be submitted to the 
Collector of Customs of the port through which the spirits are to 
be imported. The Collector of Customs will retain the statement 
in his files and will approve the Form 428 if he is satisfied that the 
stamps are required for the stamping of bottles to be imported. 
The importer will submit the approved Form 428 to the Collector of 
Internal Revenue, who will sell the requisite stamps to the importer. 

(2) The importer shall have indelibly over-printed in plain and 
legible letters and figures on each of the strip stamps, at his expense, 
the name and address of the importer and the brand and kind of 
distilled spirits contained in the bottles, which shall, for example, be 
as follows: “John Doe & Co., Baltimore, Md., Gold Medal Irish 
Whiskey.” The importer shall submit the strip stamps to the 
Collector of Customs, who will verify the over-printing, and make 
an indorsement showing the verification on the statement submitted 
to him by the importer with the Form 428, and which was re- 
tained by the Collector. 

(3) The Collector of Customs to whom the stamps are delivered 
by the importer will assign an officer to the distillery in the foreign 
country to supervise the affixing of the stamps to the containers. 
The Collector of Customs will deliver the stamps to the officer 
assigned to the foreign distillery. The officer will retain the stamps 
in his custody, keeping them locked in a safe or other secure place 
provided by the distiller, the key to which shall at all times be in 
possession of the officer. 

(4) The officer will deliver to the distiller such stamps as may be 
required during bottling operations, and will personally assure him- 
self that all stamps delivered to the distillery are affixed to the 
bottles filled with spirits for export to the United States. 

(5) The officer supervising the affixing of the stamps to bottles 
at the foreign distillery will stamp the following legend upon each 
case: 

(Month) (Day) 

This is to certify that on this date the strip stamps required 
by the Liquor Taxing Act of 1934 were affixed, under my super- 
vision, to the bottles of distilled spirits contained herein, 
consisting of 3 . 


‘(Number of bottles) 
(Size of bottles) 


(Name) 
“C \fficiz al designation) 
This legend, when stamped on the case and filled in by the officer, 
may upon importation be accepted by customs officers as evidence 
that the bottles contained therein bear strip stamps. 

(6) The actual and necessary expenses of transportation and 
subsistence of the Customs officer assigned under authority of this 
Treasury Decision shall be collected from the importer by the 
Collector of Customs. 


[Signed by Wright Matthews, Acting Commissioner of 
Internal Revenue, and J. H. Moyle, Commissioner of Cus- 
toms, and approved November 13, 1934, by H. Morgen- 
thau, Jr., Secretary of the Treasury.] 


Cotton Ginning Tax 


Article 24 of Regulations 84 is amended by Treasury 
Decision 4492, XIII-47-7143 (p. 34), to prescribe addi- 
tional requirements in the matter of duplicate certificates 
of tagging. The text of Article 24 as amended follows 
[changes are shown by italics]: 


Art. 24. Replacement of lost, destroyed, or stolen bale tags and 
certificates of tagging. (a)—Tags. —If a bale tag, issued by any col- 
lector, or by any authorized representative of the Secretary of Agricul- 
ture, which has been attached to a bale of cotton as prescribed by these 
regulations, is lost, destroyed, or stolen, an application, under oath, for 
another tag, may be filed by the owner of such cotton with the collector 
for the district in which the cotton was located at the time such loss, 
destruction, or theft was discovered. Upon receipt of satisfactory evi- 
dence that such loss, destruction, or theft occurred, and that the owner 
was not guilty of negligence or connivance therewith, the collector may 
issue a bale tag to be attached to the bale from which the tag is missing. 
In no case will a bale tag be issued unless there is filed with the applica- 
tion a certificate of tagging issued as prescribed by these regulations. 
The collector shall return the certificate of tagging to the applicant 
when the bale tag is issued. 

(b)—Duplicate Certificate of Tagging.—If a certificate of tagging, 
issued in accordance with these regulations by any collector, or by an 
authorized representative of the Secretary of Agriculture, is lost, de- 
stroyed, or stolen, an application for a duplicate certificate may be filed 
by the person who owned the lost, destroyed, or stolen certificate. The 
application shall be filed with the collector for the district in which the 
cotton covered by such certificate is located. There shall be filed with 
the application a bond on the prescribed form. The bond shall be 
executed by the applicant and by two individual sureties, or one cor- 
porate surety. In the case of individual sureties, each surety shall 
execute, on the prescribed form, an affidavit showing the value of the 
property, real or personal, owned by him, in excess of all liens, en- 
cumbrances and exemptions. Forms of bond and affidavit of surety may 
be obtained from any collector. The bond shall be in duplicate, the 
surety to be satisfactory to the collector. The penal sum of the bond 
shall be $30.00 for each duplicate certificate for which application is 
made. There shall also be filed with the applicati on an affidavit showing 
(1) that the duplicate certificate of tagging is for cotton owned by the 
applicant; (2) if the applicant was not the producer, how and from whom 
the cotton was acquired; and, (3) all the facts pertaining to the loss, 
destruction, or theft of said certificate of tagging. If the certificate was 
lost, destroyed, or stolen prior to delivery to the applicant by the seller, 
the facts required under (3) shall be set forth in a separate affidavit 
made by the person who sold the cotton to the applicant. 

When the applicant has complied with the foregoing provisions, the 
collector, if satisfied that the applicant was not guilty of negligence or 
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connivance in the loss, destruction, or theft of the certificate, shall 
issue a new certificate of tagging. Before such new certificate of tag- 


ging is issued, the collector shall write across the face thereof the word 
‘duplicate.’ 


[Signed by Wright Matthews, Acting Commissioner of 
Internal Revenue, and approved November 8, 1934, by T. J. 
Coolidge, Acting Secretary of the Treasury.] 


Silver Transfers 
Article 20 of Regulations 85 is amended by Treasury 
Decision 4491, XIII-46-7130 (p. 17), by striking out para- 
graph (1) and ‘substituting therefor the following paragraph 
(new matter shown by italics): 


(i) Silver bullion.—Ores, concentrates, and the like, containing silver 
which has not been melted, smelted, or refined are not silver bullion, 
whatever their silver content. Material containing silver which has 
been melted, smelted, or refined, and of which the silver content is not 
less than 250 troy ounces of fine silver per short ton is silver bullion. 
Thus, bar silver or crystal silver is silver bullion; as, also, is the silver 
contained in doré, zine crust, slimes, lead bullion, blister copper, etc., 
except that metals containing less than 250 troy ounces of fine silver 
per short ton are not silver bullion. Fabricated silver of which not 
more than 80 per cent of the total value is attributable to the silver 
content is not silver bullion. Fabricated silver in a form customarily 
sold for industrial, professional or artistic use at a stated premium pe 
fine troy ounce above the current market value of commercial bar silver, 
is not silver bullion, if the current market premium with respect to such 
fabricated silver is 12 cents or more. Scrap silver is silver bullion. 


[Signed by Guy T. Helvering, Commissioner of Internal 
Revenue, and approved November 2, 1934, by T. J. Cool- 
idge, Acting Secretary of the Treasury.] 


The Income Tax Definition of 
Reorganization 


(Continued from page 646) 
poration and its assets through an additional issue 
of its stock, or the sale of stock already issued. What 
of it, so long as the transaction described in the 
statute took place and immediately thereafter the 
transferor corporation or its stockholders had the 
required control of the transferee corporation? 

In the Gregory case corporation X transferred as- 
set M to corporation Y in exchange for all the stock 
of Y, which was distributed to the sole stockholder 
of X. She then owned all the stock of both corpora- 
tions, which together had the same assets as the for- 
mer single corporation,—precisely the situation 
intended by the statute. Her investment was not 
terminated by the transaction, but continued in dif- 
ferent corporate form. If because Mrs. Gregory pre- 
ferred two stock certificates instead of one, or iif 
for any other reason why, she had brought about this 
transaction and had continued to hold the stock of 
Y, it may be confidently asserted that no one would 
have questioned the reorganization. The contro- 
versy arose because after the statute had been satis- 
fied she caused the dissolution of Y corporation. To 
be sure, she contemplated such dissolution in ad- 
vance, but she might have changed her mind, or she 
might have sold the stock of Y instead of dissolving 
it, or she might have deferred its dissolution for a 
year or so. 

The Circuit Court, after recognizing that corpo- 
rate readjustments were not to be considered as 
“realizing” any profit, where “the collective interests 
still remained in solution,” added: 

But the underlying presupposition is plain that the re- 
adjustment shall be undertaken for reasons germane to 
the conduct of the venture in hand, not as an ephemeral 
incident, egregious to its prosecution. 

Such presupposition seems far from plain, if the 
collective interests still remain in solution, that is, 
if the investment is not terminated, but continues 
in different corporate form. However, passing this 
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basic objection, which has already been emphasized, 
what are “reasons germane to the conduct of the 
venture in hand”? If, in the case of an investment 
company, the disposition of investments with the 
greatest net profit to its stockholders is not a ger- 
mane reason, who but a court, in each individual 
case as it arises, can safely apply the rule? 

On the basis of the Gregory decision, however, 
clause B of the definition of reorganization should 
be interpreted as if it read as follows, the judicial 
additions being italicized: 

The term “reorganization” means (B) a transfer 
by a corporation of all or a part of its assets to another 
corporation if immediately after the transfer the trans- 
feror or its stockholders or both are in control of the 
corporation to which the assets are transferred, provided 


the readjustment was undertaken for reasons germane to the 
conduct of the venture in hand. 


3ut the theory of the Gregory decision is not re- 
stricted to clause B, and more properly the italicized 
proviso should be added at the end of the entire 
paragraph of definitions, so as to modify clauses A, 
C and D as well as B.™4 


IV 
O FAR the discussion has been confined to the 
definition of reorganization as it existed for ten 
years or so prior to the enactment of the Revenue 
sete of 1934 on May 10, 1934. In “Prevention of 

lax Avoidance,” a report issued on December 4, 
1933, a sub-committee of the Committee on Ways 
and Means had recommended the abolition of the re- 
organization provisions, and in a statement issued 
shortly thereafter the Treasury Department had 
advocated the complete redrafting of these provi- 
sions so as to express them simply and generally, 
thereby abandoning the plan of elaborate provisions 
which it had favored in 1924. In the Revenue Bill 
of 1934 as introduced and passed in the House, how- 
ever, although the parenthetical matter in former 
clause A was omitted, the definition of reorganization 
otherwise remained unchanged; and in the Senate 
the definition was not drastically modified to read as 
finally enacted.*® 

By Section 112 (g) of.the Revenue Act of 1934 
the definition of reorganization was modified as 
follows (the definition of control remaining un- 
changed) : 

(g) DEFINITION OF REORGANIZATION.—As 
used in this section and section 113— 

(1) The term “reorganization” means (A) a statutory 
merger or consolidation, or (B) the acquisition by one 
corporation in exchange solely for all or a part of its 
voting stock: of at least 80 per centum of the voting stock 
and at least 80 per centum of the total number of-shares 
of all other classes of stock of another corporation; or 
of substantially all the properties of another corporation, 
or (C) a transfer by a corporation of all or a part of its 
assets to another corporation if immediately after the 
transfer the transferor or its stockholders or both are 
in control of the corporation to which the assets are 
transferred, or (D) a recapitalization, or (E) a mere 


change in identity, form, or place of organization, how- 
ever effected. 





4Tt is interesting to ae to Ey te statute as assumed to be 
modified to the facts in I. T. IX-2 C. 126, for example. 

he Supreme Court cuahen a writ of BR in the Gregory case 
on October 8, 1934, and it was argued on December 4, 4, 

5 See Report of Committee on W ays and Means, dated February 12, 
1034 (No. 704, 73rd Congress, 2d Session) ; Report of Committee on 
Finance, dated March 28, 1934 (No. 558, 73rd Congress, 2d Session) ; 
Conference Report, dated April 30, 1934 (No. 1385, 73rd Congress, 2d 
Session). 
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(2) The term “a party to a reorganization” includes 

a corporation resulting from a reorganization and includes 
both corporations in the case of a reorganization result- 
ing from the acquisition, by one corporation of stock or 
properties of another. 
It will be noted that new clauses (C), (D) and (E) 
are respectively identical with former clauses (B), 
(C) and (D), so that clause B (as well as clauses C 
and D) of the earlier acts is still in force. Former 
clause A, however, has been amended and replaced 
by new clauses A and B. 

Under clauses A and B “reorganization” means 
(1) a statutory merger; (2) a statutory consolidation ; 
(3) the acquisition by one corporation in exchange 
solely for all or part of its voting stock of (a)80 per 
cent. of the stock or (b) substantially all the prop- 
erties of another corporation. The new features are 
italicized, involving the requirements that a merger 
or consolidation be statutory, that stock be issued 
for the stock or assets of another corporation, and 
that at least 80 per cent instead of a majority of the 
stock of another corporation be acquired. It is in- 
teresting to observe that by the segregation of the 
former parenthetical matter it is made perfectly plain 
(if it was ever otherwise) that the mere acquisition 
for stock of substantially all the stock or assets of 
another corporation, regardleSs of its dissolution, is 
sufficient. 


Vv 


Where does the foregoing survey of the statutes, 
the regulations and the decisions leave us? 

It is clear that under every Revenue Act beginning 
with that of 1918 and including that of 1934 a mer 
ger or consolidation pursuant to a State statute is a 
reorganization. It is clear that the acquisition by 
one corporation of substantially all the properties of 
another corporation, or (a) under the 1934 Act of at 
least 80 per cent and (b) under the earlier Acts of 
at least a majority of the stock of another corpora- 
tion, is a reorganization, provided (a) under the 1934 
Act the consideration therefor is solely voting stock 
of the acquiring corporation and (b) under the ear- 
lier Acts (1) the consideration is in whole or part 
stock or securities of the acquiring corporation and 
(2) the corporation whose property or stock is ac- 
quired be dissolved. It is also clear that a transfer 
by a corporation of all or a part of its assets to an- 
other corporation if immediately after the transfer 
the transferor or its stockholders or both are in con- 
trol of the latter corporation, through the ow nership 
of at least 80 per cent of it stock, is a reorganization. 
In all these cases it may be requisite that the read- 
justment was undertaken for reasons germane to 
the conduct of the venture in hand. 

Under the Acts prior to that of 1934 it seems that 
the acquisition by one corporation, in exchange for 
cash or property other than its own stock or securi- 
ties, of substantially all the properties or a majority 
of the stock of another corporation, which continues 
in existence, is equally a reorganization within the 
statutory definition. This type of readjustment may 
not, on appeal to the courts, be regarded as a reor- 
ganization for one or more of three reasons: first, 
that there was no continuity of interest ; second, that 
the corporation whose property or stock was ac- 
quired was not dissolved; and, third, that the read- 
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justment may not have been for reasons germane to 
the conduct of the venture in hand. 

As to the first reason, the requirement of contin 
uity of interest has been interpolated in the defini 
tion by dicta of the Supreme Court and Circuit 
Courts of Appeals, and it is probably too late to 
expect any reversal of position in this respect by the 
Supreme Court. Nevertheless, it seems worthy of 
record that the history and structure of the reor 
ganization provisions prior to the Revenue Act of 
1934 indicate that any requirement of a continuity 
of interest was consciously and advisedly omitted 
from the definition of reorganization in clause A." 
\s already pointed out in the discussion of the Pin 
ellas and Cortland cases, the transactions therein 
would not have been free from tax, even though they 
had been held to constitute reorganizations, be 
cause by other provisions of the statute transfers 
are free from tax only to the extent that they are 
made in exchange for stock or securities of a cor 
poration a party to the reorganization. With pos 
sibly few exceptions,’? therefore, the insertion in the 
definition of the requirement of continuity of interest 
has not resulted in subjecting to tax corporate read 
justments otherwise exempt and has merely intro 
duced unnecessary confusion. 

In the Pinellas and Cortland cases the considera 
tion for the transfers consisted of cash and short 
term promissory notes, which were held not to con 
stitute corporate securities, the implication being 
that transfers in exchange for cash and either securi 
ties or stock would have been regarded as reorgani 
zations. Would a transfer in exchange for $1,000,000 
in cash and one share of stock of the value of $100 
or one bond of the value of $1,000 constitute a re 
organization? Certainly the statute prescribes in 
clause A no percentage of continuity of interest. It 
does, however, expressly provide for such a situa 
tion, not by denying that it constitutes a reorgani 
zation, but by taxing to the extent of the actual gain 
from the transaction the entire amount of cash or 
property other than stock or securities received.'® 

\s to the second reason, if a corporate readjust 
ment meets all the requirements of a reorganization 
except for the dissolution of the corporation whose 
property or stock is acquired, insistence by the 
higher courts on that element introduced by th 
Board of Tax Appeals seems unlikely as failing to 
give adequate effect to the parenthetical matter in 
clause A of the definition.*® If substantially all the 
properties or stock of one corporation are transferred 





1% See the Gregg statement on the Revenue Bill of 1924, saying ir 
discussing Section 203 (e): 

“A corporation in connection with a reorganization may dispose of its 
assets in one of three ways: It may transfer them to a new corporation 
in exchange for stock or cash; it may transfer them to the new cor 
poration, the consideration being the payment by the new corporation 
of stock or cash to the stockholders of the old corporation; or the new 
corporation may buy, with its stock and cash, from the stockholders of 
the old corporation their stock, and then liquidate the old corporation.” 

17 Where corporation X, owning all the stock of corporation M, trans 
fers it to corporation Y in exchange for all the stock of corporation N. 
which corporation Y owns, there are reorganizations within the definition. 
without continuity of interest, which are apparently free from tax, but 
this loophole, if so it be regarded, could as readily have been eliminated 
by modifying the exchange provisions (see Section 112 (b) (4) of the 
1932 Act) as the definition of reorganization. 

8 See Section 112 (d) of the Revenue Act of 1932. 

1% [t is noteworthy that the Circuit Court of Appeals in its opinion ii 
the Gregory case gave as its explanation of the construction of clause A 
of the statute adopted in the Pinellas decision and its own Cortland 
decision, “‘because its plain purpose was to cover only a situation im 
which after the transaction there continued some community of interes! 
between the companies” other than holding notes. 
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to another corporation in exchange for its stock, and 
the first corporation is dissolved, that is in effect a 
merger and would apparently be a reorganization 
within clause A even if the parenthetical phrase were 
omitted. The words at the end of the definition of 
reorganization, “however effected,” probably modify 
the entire definition, as appears from the develop- 
ment of the definition in the Revenue Bill of 1921 as 
traced above. 

If, however, substantially all the properties or a 
majority of the stock of corporation X be exchanged 
for stock of corporation Y, and corporation X is not 
dissolved, the parenthetical phrase becomes opera- 
tive. In one case, it is an acquisition by Y of sub- 
stantially all the properties of X, as explicitly stated 
by the statute, which causes a practical merger of 
the business of X with that of Y; and there is a 
continuity of interest on the part of the stockholders 
of X, through their holding company, in its old busi- 
ness, which is now conducted by a different corpo- 
ration,—in modified corporate form, if you please. 
In the other case, it is an acquisition by Y of a ma- 
jority of the stock of X, as explicitly stated by the 
statute, which effects much more of a merger of 
the business of X with that of Y than if X were dis- 
solved, unless Y had acquired substantially all of 
the stock of X; and there is a continuity of interest 
on the part of the former stockholders of X in its 
business through their ownership of stock of Y. The 
Conference Report on the 1921 Bill explained that 
to the definition of reorganization as including “a 
merger or consolidation (however effected)” was 
added the acquisition of substantially all the prop- 
erty or a majority of the stock of another corporation 
(the percentage having been reduced from substan- 
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tially all) ; and the regulations of the Treasury De- 
partment under five statutes never even suggested 
the possible necessity of dissolution of the corpora 
tion property or stock of which was acquired.”° 

As to the third reason, the objection that the read- 
justment may not have been for reasons germane 
to the conduct of the venture in hand is applicable, 
if valid, to every variety of corporate readjustment 
which otherwise would constitute a reorganization. 
No reorganization, whether under the 1934 Act or 
earlier Acts, may escape the test. It is all embrac- 
ing, like a London fog. It may be hoped, however, 
that, as pointed out above in the discussion of the 





20 It may be added that the acquisition of a mere majority of the stock 
of a corporation in many jurisdictions is insufficient to compel its dis- 
solution. While the dissolution of X, although not required by the 
statute, would probably be part of a reorganization where substantially 
all of its stock was acquired by Y, it may be queried whether the 
dissolution of X, as distinguished from the acquisition of its stock, could 
properly be regarded as within the scope of a reorganization where Y 
acquired an interest in only slightly more than half of its stock and 
consequently of its assets. 
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Gregory case, the Supreme Court will give controll- 
ing effect to the result of the transactions, and not 
to the reasons for them. The test should be ob- 
jective, not subjective’ 

Simplicity, equality and certainty are universally 
regarded as desirable objectives for tax laws. A 
statutory provision which is construed as dependent 
upon motives, although it does not say so, scarcely 
makes for simplicity. The different taxation of two 
transactions identical in what was done, though with 
unlike motives, scarcely makes for equality. Most 
important, the inability of lawyers with any confi- 
dence to advise their clients that contemplated trans- 
actions are within or without a statute framed in 
the plainest language utterly destroys the certainty 
which Congress expressly intended. 

In conclusion, it may be that judicial construction 
has done its worst to the definition of reorganization 
and that, except for the implied requirement of con- 
tinuity of interest, which is expressed in the 1934 
Act, the ultimate decisions will give effect to the 
statutory provisions as they were written. Taxpay- 
ers want, not an attempt to do equity, which is im- 
possible in a tax law, but simplicity, equality and 
certainty. Too often the decision of 2 ¢2.¢ on its 
own peculiar facts means its decision on its own 
peculiar law. 


Tax Problems in the Light of the 
Recovery Program 


(Continued from page 657) 
cording to the principle: “res tantum valet, quantum 
in fructibus respondet”’; see above). A pure tax on 
incomes violates, for instance, the Illinois consti- 
tution *? and on general grounds, to my mind, this 
viewpoint should not be changed constitutionally 
in the future as an important guarantee against the 
imminent arbitrariness and inexpediency of a state 
or local income tax. A constitutional amendment in 
Illinois would probably be necessary, however, to 
make the tax on rentals progressive. 

On the other hand, of paramount importance will 
be an appropriate reform of local administration and 
consolidation of many unnecessary and duplicating 
authorities and an economy drive in state and local 
budgets. 

The redistribution of Federal grants within the 
states may be done according to population, and 

partly according to certain kinds of expenditure of 
the local subdivisions or according to their normal 
budgets or to their general or per capita capacity. 
Some equalization ** of assessable capacity between 





2 Cf. State of Illinois, Tax Laws, May 1, 1934 edition, p. 15. 

33 The estimated population may be taken as “weighted population’’ 
in the sense of the British Local Government Act 1929, Part III of the 
Fourth Schedule, according to which “the estimated population of the 
county or county borough (municipality) in the appropriate year shall 
be increased: (1) if the estimated number of chile ren under five years 
of age per thousand exceeds fifty, bythe percentage represented by the 
proportion which that excess bears to fifty; (2) if, according to valuation 
lists, the ratable value (assessable annual value) is less than ten 
pounds sterling, by the percentage represented by the proportion which 
the deficiency bears to ten pounds.” This increases the apportionment 
to poorer counties or municipalities and makes allowance for the number 
of children. Special provisions exist in the same Act with “weighing 
population” for unemployment relief and roads purposes. Similar 
methods of apportionment may be applied to distribution of Federal 
grants among the states also. For Germany cf. Popitz, 1. c., p. 192f. 

% Cf. the Equalization Fund arrangements in London, England (Lon- 
don Equalization of Rates Act 1894, Metropolitan Poor Act, 1867, etc., 
now superseded by the Sections 98-100 of the Local Government Act, 
1929) and see my article in Festeabe fiir G. v. Schanz II, 417 and 
Municipal Year Book, 1934, p. 1314f. 
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the various subdivisions of a state may be achieved 
this way,—a solution which has been acknowledged 
to be of great importance in local finance in foreign 
countries **° and has been applied by the states in 
this country also. No strict rules can be prescribed 
by the national government on constitutional grounds 
and this business must be left to the discretion of 
the state legislatures themselves. 

The tax on rentals in particular may shift the 
burden from agricultural districts on the city popu- 
lation, where it belongs, thus accomplishing a proper 
redistribution of tax burden between the cities and 
rural districts. It is more difficult to achieve this 
within a general property tax. 


The General Sales Tax 


As a last resort a general sales tax may become 
necessary. This should be considered only in case 
of rapid depreciation of the dollar which will im- 
pose serious difficulties on the Federal, state and 
local budgets. In such an emergency only a tax 
following quickly the prices may save the situation, 
but still I would prefer only a Federal general sales 
tax at a uniform % to 1 per cent rate on all sales 
of all commodities, including food, with the dispo- 
sition of about 50 per cent in favor of the Federal 
budget and 50 per cent for the state budgets. Euro- 
pean inflation shows that no other tax can weather 
somewhat such an emergency. 


Summary 
HUS, the reformed tax bill of the Nation of 
$10,000,000,000 in a full year in my Model Plan 
may be summed up in the following chief items: 
I. Federal Budget 


Yearly yield 
Income Tax (Normal Tax, Surtax and on 


oo | a a er ee ere ea $ 1,450,000,000 


Tax on capital and on increase of capital 50,000,000 
CES ee ae ei nt ieee 400,000,000 
3 LN rere een eer nee Ne i ene 600,000,000 
Internal excise taxes and corresponding 
(pure revenue) custom taxes ...... ....  2,230,000,000 
Federal Alcohol government monopoly..... 900,000,000 
Miscellaneous Federal Taxes .............. 150,000,000 
Centralized taxes on Banks, Railroads and 
Insurance Companies .... . 2... cc wees 120,000,000 
Federal Stamip Takes |... 6 .cccccscasnaces en 600,000,000 
Total Federally collected . 6,500,000,000% 


II. State and Local Budgets 
Yearly yield 


1. Taxation an. Rural districts... .....0%.. 900,000,000 
2. Taxation in Municipal districts 2,600,000, 000 
$3,500,000,000 
Grand Total 2 ..< oc. «a: $10,000,000,000 
of which finally disposed in favor of: 
The Federal Budget $6,500,000,000— 
go | RS a 3,750,000,000 
The State and Local Budgets 
$3,500,000,000 plus 2,750,000,000....... $ 6,250,000,000 


Only the Federal Government can successfully 
take the initiative in achieving the necessary co- 
ordination and reform of the whole system of Fed- 





35 ]T use the word “equalization” here in the sense of the British legis- 
lation denoting direct subsidies to the poorer districts at the expense of 
the richer ones and not in the American sense of equalizing assessment 
by state tax commissions. 

36 Of which $2,750,000,000 will be half-yearly redistributed in favor of 
the State and Local budgets. Some additional Federal revenue should 
be looked for in the net surplus of the postal administration which con- 
stitutes a normal source considering the enormous amount of invested 
capital in the postal business and in the coinage revenue. 
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eral, state and local taxation. Any delay in this 
respect will increase the present chaos and make 
rational rearrangement so much more difficult. It 
would be very desirable that the states and munici- 
palities raise this question at an early date and in- 
duce the Federal Government to offer a proper and 
coordinated plan of reform. It would be most ad- 
visable for the State Legislatures to pass formal 
resolutions and declarations to that effect. There 
is a great danger that the population annoyed by 
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the existing unfair state and local tax system will 
passively oppose collection and the whole tax ma- 
chinery may be utterly destroyed. My plan may 
be considered to be quite unsatisfactory, but it has 
the advantage of being absolutely clear and con- 
crete in every detail because—using the saying of 
T. S. Adams,—‘“I believe there is more wisdom in 
concrete proposals than in abstract discussions.” *7 





37 Address on Federal Income Taxes, reprinted in M. C. Mills and 
G. W. Starr, Readings in Public Finance, 1932, p. 482. 





Appendix 


The great disparity in taxable capacity of the different 
American states may be seen from the following table com- 
piled by me according to Exhibit 18 of the House Commit- 
tee Print, 72nd Congress, 2nd Session: “Double Taxation,’ p. 
294 (the figures are not absolutely reliable and comparable, 





however); the Per Capita Income of Population for 1929 
(col. 3) is taken (with kind permission) from “America’s 
Capacity to Consume, by M. Leven, H. G. Moulton and Clark 
Warburton, Brookings Institution, 1934, p. 174. 
























































(1) (2) (3) (4) (5) (6) (7) (8) (9) 
One Total taxes 

Estimated Percentage Per capita percent  collectedby Federal 
Groups of states Percapita per capita of state yield of Stateand Statesand emergency 
classified according income of taxable and Local Stateand Local Tax subdivisions grants and 
to percentage of State population wealthof Taxation Local Taxes ontaxable thereofin allotments 
State and Locai (1929) population to taxable (1930 or wealth thousands to June 30, 

Taxation to taxable (1930) wealth 1931) would have of dollars 1934 
wealth (col. 5) yielded (1930 or per capita 
per capita 1931) 

Group 1: (Mineis Foc peice ee ee ee tue eben $ 922 $2,958 2.01 $59.46 $29.58 $453,749 $25.16 

Ce EE le ee PIO og 5 cise 68 Kota snes Someones s 617 1,369 2.14 29.31 13.69 106,360 25.13 

FSG Gee GEE Cie Cg NO RMN 66 555.64 ode a ied eels vivre Bale 1s 467 1,472 2.14 31.50 14.72 13,332 45.00 

NN UNE: ONE II 0hee 2 rn bis o--scsanig ed reser pinirewre wiaiiere 607 2,705 2.23 60.43 27.05 26,894 58.99 

taxation) TO ee nee eS 1,019 3,331 2.37 78.96 33.31 448,268 27.11 

DIS 25 Boe hacia aiccayser ned ean ane ioe 325 884 2.47 21.83 8.84 57,757 26.61 

SEI TTI Ce De eS tres 967 2,718 2.48 67.30 27.18 6,128 295.54 

NE oo an xn 4 Grd eee ee ah eeae ake Oia 681 2,637 2.50 65.92 26.37 35,439 113.20 

Group 2: NS ee ee re eee 378 1,278 2.54 32.48 12.78 84,927 15.08 

Ceci AG Te TN TS 55 oi 5.5 re ole ecanatotbieracy wiarebanaiw erate ane 511 2,255 2.54 57.29 22.55 78,946 23.09 

FAM Or CERE Cie, Cig TUNIC, onion coon ooo 5 ca 9.die since sige ord we 583 2,569 2.58 66.28 25.69 169,940 24.21 

low wate GE tama- Pees De i ..g c ..ci ei ceincceeinuawe 810 2,067 2.59 53.54 20.67 36,808 17.48 

tion) en i es Cee ne ane ener 932 3,417 2.69 91.92 34.17 371,480 34.86 

Na alee ans Sisk fs ecard elm Sece aia des 509 1,441 2.70 38.92 14.41 226,725 28.69 

MMMM. 7. 5-5: gma, saeuectanne! miaisibnranre® 412 2,158 2.70 58.28 21.58 40,376 49.54 

arena, S05 5 o-oo Aire aa aa cial oaks ete 337 896 2.73 : 24.48 896 71,192 24.54 

MEIN Sri ortlers coc toe Seat see sis Oa ee ene 711 2,168 y iy & | 59.19 21.68 25,783 113.16 

oh RO Pe eS cr rns Ge RL ane 772 1,936 2.88 55.78 19.36 12,582 119.83 

Group 3: SR eee eee oe ory Met ecy Cnn rere 666 1,853 2.98 55.22 18.53 57,195 33.16 

Qe ge ge enn ne ee a 522 1,957 3.00 58.71 19.57 86,202 38.01 

ne I aay I oie ise 5 wise wis were esas HATH WHINE 718 2,021 3.03 61.24 20.21 407,051 27.08 

medium rate of tax- |) North Dakota ..... 2.2.0.5... cece cece 421 1,676 3.05 51.13 16.76 35,809 47.01 

ation) | GR a eee ere ee ee 582 1,737 3.06 53.17 17.37 27,004 50.41 

NN tro) Sake sorte andl s/c ighatwuar etsy 811 2,326 3.06 71.18 23.26 344,683 22.63 

Oregon SFG Se ee RO ee 743 2,186 3.32 68.21 21.86 65,061 48.41 

CA eae Pee Cee aaa 731 1,972 3.22 63.51 19.72 103,621 26.24 

Group 4: eS SO es ts | ee ee 422 964 5 32.10 9.64 77,739 45.37 

Over 3.21 but below liana te we cit eae bea a hie Se Re a 474 1,580 3.33 52.64 15.80 130,008 21.57 

SAL Bel CONE Cl. 'C., TIPAOBMONUMOUS 6.0 occ coe ccc wente cemcees 873 2,553 3.34 85.28 25.53 362,408 27.73 

High Yate OF taker TEGGISIOS ..... 8 so. coca cceec ee ces tee 428 978 3.36 32.88 9.78 69,094 36.34 

tion) IN 2 ooo 7 whicr calls eos aie Brae oh a aah 1,208 2,793 3.38 94.40 27.93 1,188,363 24.43 

ee OS eer ee cee 617 1,709 3.40 58.14 17.09 27,053 20.98 

North Carolina ....... Dh EEE ARES « 313 940 3.42 32.10 9.40 101,774 18.09 

PUI ooo Sc homo oslo es 6.x 6cate 258 797 3.42 27.35 7.97 47,548 27.46 

NS. Sra iora. che sists x Sade Edison 483 1,076 3.45 Ee ge 10.76 88,918 27.94 

Cn I Te aie eat re ae 308 831 3.46 28.75 8.31 53,308 32.11 

IIR a 6-5 cvs cial 0. sino dloreai'oe.ailere 752 1,530 3.47 53.09 15.30 511,314 21.65 

Group 5: MINER foo 28g oo inc ato ,.a:5G atk, wip dw arcaeiaka ane 656 1,786 3.50 62.50 17.86 183,684 30.73 

Cree SAE ee IO Te ois oic ce oe cc eres sseewenten 335 906 3.54 31.81 9.06 83,238 35.39 

SiO GEE COME Gs Cig TIME aio 8 bs ose hecs bain de de sion vag 286 739 3.52 26.03 7.39 52,316 29.36 

very high rate of |West Virginia ... 2.0... .cc ccc ccc ces ven 473 1,176 3.53 41.50 11.76 71,768 28.66 

taxation) NEE ond ic ache nce Sorin Soc meant 883 1,961 3.60 70.60 19.61 113,450 22.42 

| ee alee AS BE ER Galan ieee a 555 2,026 3.62 73.35 20.26 137,963 28.46 

ES Sires Beate me 598 1,590 3.65 58.14 15.92 188,281 17.65 

PS Rie hes cate ok el, | RI . 609 1,582 3.67 58.06 15.82 46,301 39.81 

aR ee bed ec Rion's 801 1,601 3.76 60.21 16.01 94,130 51.68 

i a See nah na, Wace Pe Ne, 606 1,438 3.87 55.66 14.38 20,015 23.89 

GRAND TOTAL. (United States) oe... occ 6 acdc ccna 3 $ 699 $1,945 2.97 $57.73 $19.45 $7,108,632* $28.68 





* Of this total the general property tax is responsible for 5,104 million dollfrs. 











From this table the reader will see that Kentucky and 
Nebraska taxing their population with the same rate (2.54 
per cent) collect $32.48 and $57.29 per head of population 
respectively; Utah, Ohio and Michigan: $53.17, $61.24, and 
$71.18; Towa, Massachusetts, New York and New Hamp- 
shire: $52.64, $85.28, $94.40, and $58.14; Kansas and Indiana: 
$73.35, and $58.14. Mississippi and Tennessee levying a very 
high rate of taxation (3.51 and 3.52 per cent of taxable 
wealth) have almost the lowest per capita yield, viz., only 
$26.03 and $31.81. A one per cent rate yields as little as 
$7.39 in Mississippi, $7.97 in South Carolina, $8.31 in Arkan- 
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sas, $8.84 in Alabama, and $8.96 in Georgia, and as much as 
$34.17 in New Jersey, $33.31 in California, $29.58 in Illinois, 
$27.93 in New York, $27.05 in Idaho, and $27.18 in Nevada. 

The poorer per capita states fall mostly into the group 
of states with very high rate of taxation (group 5), whereas 
the richer per capita states fall mostly into the group of 
states with low rate of taxation (group 2). Great disparity 
in total yield in different states should be noted also (col. 8). 
It would be very interesting to compare all these figures 
with the amount of the federal emergency grants and allot- 
ments of 2,522 million dollars, including relief and civil 
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works administration, farm benefits and public works allot- 
ments but excluding any repayable loans to June 30, 1934, 
as shown in col. 9 per capita (taken from the Chicago Daily 
Tribune, July 30, 1934): itsseems almost that states with the 
highest burden of their own taxation received in federal 
grants in many cases less than states with comparatively 
light tax burden. 


Rulings of the Bureau of Internal Revenue 


Federal Income Tax 


Amounts Received Under a Life Insurance Contract— 
Exemption.—The exemption provided by Section 22(b) (1) 
of the Revenue Act of 1934 and its earlier counterparts of 
amounts received under a life insurance contract applies 
to the principal sum or the capital value of a life insurance 
policy as of the time of the insured’s death; and that 
exemption does not apply to any amounts which are added 
to such principal sum (when it is paid in installments) by 
reason of the running of time. 

This ruling should be given a prospective application 
only to cases arising under the Revenue Act of 1924. Cases 
arising under prior Revenue Acts will be governed by the 
rulings in force prior to the issuance of this memorandum, 
except that in cases presenting issues identical with those 
in Edith M. Kinnear v. Commissioner (20 B. T. A., 718) aris- 
ing under prior Revenue Acts the decision of the Board 
is to be considered as controlling —G. C. M. 13796, XIII- 
44-7099 (p. 2). 

Banks Exempt from Federal Income Tax.—Mutual sav- 
ings banks not organized or operated under State laws and 
supervision in a State which recognizes the right of indi- 
viduals to carry on a banking business and makes no 
provisions for supervising such organizations are exempt 
from Federal income tax under Section 103(2) of the Rev- 
enue Act of 1928. 

Solicitor’s Memorandum 1697 (C. B. III-1, 248) and 
Solicitor’s Memorandum 2268 (C. B. III-2, 208) are revoked 
in so far as they hold exemption should be denied because 
a mutual savings bank is not organized or operated under 
State laws and supervision notwithstanding the State im- 
posed no such restrictions —G. C. M. 13602, XIII-46-7125 
(p. 2). 

Claims Filed by Alien Property Custodian—Period of 
Limitation.—The periods of limitation prescribed by the 
Revenue Acts upon the crediting or refunding of taxes 
apply to claims filed by the Alien Property Custodian, 
except as otherwise provided by subsection (f) of section 
24 of the Trading with the Enemy Act, as amended (as 
amended by Section 18 of the Settlement of War Claims 
Act of 1928), and except as otherwise provided by the 
Act approved June 18, 1934 (Public, No. 374, Seventy-third 
Congress, I. R. B. XIII-31, 55), with respect to claims 
filed with the Commissioner of Internal Revenue by the 
Alien Property Custodian on or before February 15, 1933.— 
G. C. M. 13759, XITI-43-7088 (p. 3). 


Community Gains or Losses Under Texas Law.—Gains 
or losses from operation of Texas oil and gas leases sepa- 
rately owned by the husband constitute community gains 
or losses if the transactions involving the separate property 
and giving rise to the gains or losses employed the skill, 
labor, or supervision of one or both of the spouses.— 


G. C. M. 13742, XITI-44-7100 (p. 9). 


Compromise Tax Settlements.—Where liability for tax 
has been established by a valid judgment or is certain, and 
there is no doubt as to the ability of the Government to 
collect, there is no basis for a “compromise.” This is also* 
true with respect to the power to compromise interest and 
penalties—Op. A. G. 6 [dated Oct. 24, 1933], XIII-47-7138 
(p. 2). 


The opinion of October 24, 1933 (Op. A. G. 6, page 2), 
which relates only to the power to compromise conferred 
by Section 3469, R. S., upon the Secretary of the Treasury 
and by Section 3229 upon the Commissioner of Internal 
Revenue, should be interpreted to hold that compromises 
may not be entered into solely upon the ground that a case 
is presented which excites sympathy or is appealing from 
an equitable standpoint, but that cases may be compro- 
mised where uncertainty exists as to liability or collection. 
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The authority and discretion of the Attorney General is 
not to be understood as involved in or restricted by the 
~“— of October 24, 1933—Op. A. G. 7, XIII-47-7140 
p. 5). 

Dividends—Accrual.—Dividends declared prior to the 
date of the death of a decedent, which are not payable 
until after his death, constitute accrued income taxable 
to the decedent within the meaning of Section 42 of the 
Revenue Act of 1934 and should be included in the dece 
dent’s income tax return.—I. T. 2822, XIII-43-7087 (p. 2) 

Income from Sources Partly Within and Partly Without 
the United States.——An amount designated as “salary” re- 
ceived by a nonresident alien member of a partnership 
engaged in business in the United States and in a foreign 
country is income from sources partly within and partly 
without the United States. The taxpayer’s distributive 
share of the partnership income arising from business at 
tributable to the United States office is subject to Federal 
income tax, while the income arising from business attrib- 
utable to the foreign branch office is income from sources 
without the United States and is not subject to Federal 
income tax.—G. C. M. 13771, XIII-45-7116 (p. 10). 

Returns—Election as to Consolidated or Separate Re- 
turns.—In view of the amendment of article 30 of Regu 
lations 78 by Treasury Decision 4448 (I. R. B. XIII-30, 6), 
and the provisions of Article 11(a) of those regulations, 
either separate returns or a consolidated return may be 
filed by the members of a consolidated group for the fiscal 
year ended August 31, 1934, which had filed a consolidated 
income tax return for the fiscal year ended August 31, 1933. 
—I. T. 2823, XIII-43-7089 (p. 6). 

Security Transactions Between Husband and Wife.—T. T. 
1997 (III-1 CB 149) is revoked in so far as inconsistent 
with Gummey, 26 BTA 894, Dec. 7719, holding that in com 
puting the tax due under a single joint return filed by 
husband and wife, each should be treated as an individual 
taxpayer in applying the 30-day limitation of Section 118 
of the 1928 Act to purchases and sales of stock (“wash 
sales”).—I. T. 2824, XIII-43-7090 (p. 9). 

Payments made to veterans under the first paragraph 
of section 200 of the World War Veterans’ Act, 1924, as 
reenacted, are exempt from income tax.—I. T. 2825, XIII- 
45-7113 (p. 2). 

Withholding of Interest on Bonds.—Whiere a mortgage 
dated prior to January 1, 1934 contains a tax-free covenant 
clause and additional bonds are issued under such mort- 
gage after January 1, 1934, withholding is required only 
with respect to interest paid to the classes of persons 
enumerated in Sections 143(b) and 144 of the Revenue Act 
of 1934.—I. T. 2826, XIII-46-7126 (p. 4). 

Veterans Compensation—Exemption from Tax.—Com 
pensation paid to veterans for the loss of the use of both 
eyes, which was being paid on March 19, 1933, under sub- 
sections (3) and (5) of Section 202 of the World War 
Veterans’ Act, 1924, as amended, is exempt from income 
tax. 





Miscellaneous Taxes 


Capital Stock Tax—Adjusted Declared Value.—Federal 
income and/or excess-profits taxes are not deductible in 
computing the “net income” (Section 701(f)3, Revenue Act 
of 1934) of a-corporation for the purpose of determining 
the adjusted declared value of its capital stock.—S. T. 781, 
XIIT-43-7093 (p. 15). 


Capital Stock Tax—Income Tax Status.—In the case of 
a corporation which files its income tax return on the 
calendar year basis the capital stock tax imposed by Sec 
tion 215 of the Nationai Industrial Recovery Act for the 
period ended June 30, 1934, which accrued July 1, 1933 (1. T. 
2726, C. B. XII-2, 42), should be claimed as a deduction 
for the calendar year 1933 and should be included in gross 
income for the calendar year 1934. The same principle is 
applicable to corporations having a taxable year ended 
before May 10, 1934, the date of the enactment of the 
Revenue Act of 1934, which amended Section 215 of the 
National Industrial Recovery Act. Where a corporation 
files its return for a taxable year embracing both the accrual 
date of the tax (July 1, 1933) and the date of its extinguish- 
ment by the Revenue Act of 1934 (May 10, 1934), no de 
duction should be claimed for tax accrued and the amount 
thereof is not required to be reported as income.—I. T 


2827, XIII-46-7127 (p. 6). 
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Checks Tax—Taxability of Checks Drawn by Conciliation 
Commissioners.—Fees paid by farmers seeking a settlement 
of their indebtedness under the Acts of Congress approved 
March 3, 1933 (47 Stat., 1467), and June 7, 1934 (48 Stat., 
911), amending the Bankruptcy Act, which are in the speci- 
fied amount of $10 and are first paid to the commissioners 
who in turn transmit the money to the clerk of the court 
to be covered into the Treasury are “public funds” within 
the meaning of the regulations, and checks drawn thereon 
are not subject to the check tax. Other moneys [funds 
paid over to the commissioners for use in the settlement 
of farmers’ indebtedness, which are deposited by them 
[the commissioners] in a bank to await final settlement] 
do not lose their identity as private funds; checks drawn 
thereon are subject to the check tax.—S. T. 783, XIII-45- 
7118 (p. 17). 


Cotton Bags—Compensating Tax Under AAA.—Cotton 
bags manufactured in the United States, which were ex- 
ported and later imported as containers of sugar, are 
subject to the compensating tax imposed by Section 15(e) 
of the Agricultural Adjustment Act, as amended.—G. C. M. 
13773, X1I1-44-7104 (p. 21). 


Gift Tax Requirements.—The Revenue Act of 1932, effec- 
tive June 6, 1932, imposes a gift tax. The tax applies 
whether the transfer is in trust or otherwise, whether the 
gift is direct or indirect, and whether the property is real 
or personal, tangible or intangible. The law excludes $5,000 
in value from the gift made to any one person during the 
calendar year unless the gift is of a future interest. 

If you have made any transfers of property or money 
exceeding $5,000 in value to any one person, or if you 
have received any money or property exceeding $5,000 in 
value without an adequate and full consideration in money 
or money’s worth, the gift thereof by the donor or the 
receipt by the donee should be reported on the proper form. 

Gift tax return (Form 709) to be filed by the donor, 
information return (Form 710) to be filed by the donee, 
and Gift Tax Regulations 79 may be obtained upon appli- 
cation to any Collector of Internal Revenue. 

Failure to file the gift tax return or an information return 
may result in a fine of not more than $10,000 or imprison- 
ment of not more than 1 year, or both, in addition to an 
ad valorem penalty of 25 per cent of any tax due—Un- 
numbered notice issued by Bureau of Internal Revenue. 


Gift Tax.—Moneys paid by the committee of an incom- 
petent person to relatives of the incompetent pursuant to 
court order and without consideration are subject to gift 


tax.—E. T. 4, XIII-45-7117 (p. 15). 


Stock Transfer Tax.—Where a Louisiana decedent 
owned corporate stock in which, under State statutes as 
judicially interpreted, his wife had an undivided one-half 
interest, the transfer of the one-half interest in the stock 
from the name of the decedent (in whose name the stock 
was registered) to the name of his wife is one effected 
wholly by operation of law and is not subject to stamp 
tax under the 1926 Act as amended by the 1932 Act.— 
Summary of letter of December 27, 1933, addressed to the 
Hibernia National Bank, New Orleans, La., and signed by 


Adelbert Christy, Acting Deputy Commissioner (symbols 
MT:ST:WLM). 





Recent Income Tax Policy in the 
Light of Experience 


(Continued from page 663) 
plete than the lower part of the table which shows 
the combined figure for those states which have both 
personal and corporation income taxes and for which 
information is available. 


_ In the second place, these data are only partial 
in the sense that the specified costs are in many cases 
really the expenses of operating the division of the 
tax department which has charge of income-tax ad- 
ministration with, in several instances, some alloca- 
tion of overhead. In many of these states other 
expenses incident to income-tax administration are 
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necessary. These may be illustrated by the expenses 
of conducting the attorney general’s office in those 
states where that official represents the income tax 
administration in all fegal proceedings. To take a 
more remote example, the costs of court procedures 
incident to income-tax administration are not at all 
completely reflected in these data. Of course the 
states in which the administration provides its own 
counsel and in which courts are fully supported by 
fees would not be subject to these sources of error. 


Meaning of Cost Figures 


In the third place, the cost to taxpayers of income- 
tax administration is not reflected at all in Table 
VIII, and there is little doubt that the aggregate cost 
to private enterprises incurred on account of state 
income-tax administration is greater than the 
amount incurred by the state itself. A recent in- 
stance in which a corporation incurred out-of-pocket 
costs aggregating more than $400 to ascertain its tax 
liability only to discover that it owed but $16 has 
been cited.’° 

As the footnotes of the table make clear, some of 
the estimates are rough approximations or are old 
estimates which probably are no longer valid. The 


10 Franklin S. Edmonds, speaking in October, 1934, before the National 
Tax Conference at Boston. 
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former is particularly well illustrated in Missouri 
where the local tax officials provide certain assist- 
ance to the state administration, and the table does 
not reflect the cost of service rendered by these local 
officials. Another illustration is found in Virginia 
in which the situation is-somewhat similar but the 
solicitude for accurate accounting seemingly greater. 
Here the state officials indicate a range of possible 
costs rather than estimating in terms of a specific 
quantity. The mid-point of the range has been 
shown for Virginia personal income-tax administra- 
tion costs. 


In spite of all the limitations, however, it is be- 
lieved these figures are extremely useful for purposes 
of comparison. They reflect the experience of more 
states than have any comparable data previously 
published. The table justifies an estimated typical 
cost of administration equal to 2.75 to 3.25 per cent 





In interpreting the data shown in the table it is important to know 
that the ratio of administrative cost to revenue is computed to the 
nearest tenth of 1 per cent unless officials have reported more or less 
accurately. In the latter event, the figure is shown as officially com- 
puted. In all cases the annual cost is shown to the nearest thousand- 
dollar figure. The data are normally for 1933, though 1934 data have 
been used as far as possible; and, owing to unexplained fluctuations in a 
few cases, data for two or three recent years have been averaged. 
Revenue figures may be directly compared with those in Table VI. In 
the table states which do not report personal and corporate tax data 
separately are not shown. States which have both corporate and per- 
sonal taxes are shown in the last group even though they have not 
reported cost data. 





Table VI 


STATE PERSONAL AND CORPORATE INCOME TAX COLLECTIONS, 1932-19341 

























































Personal Corporation Total 

State 1932 1933 1934 1932 1933 1934 1932 1933 1934 
Alabama ...... no tax no tax $182,725? no tax no tax $190,444? no tax no tax $373,169° 
Arizona no tax no tax 128,688 no tax no tax 106,514 no tax no tax 235,202 
ee ee $90,184 $43,921 91,958 $105,387 $54,483 104,746 $195,571 $98,404 196,704 
California no tax no tax no tax 4,133,747 3,224,578 2,555,9683 4,133,747 3,224,578 2,555,9683 
Connecticut no tax no tax no tax 1,439,200 850.083 469,671 1,439,200 850,083 469,671 
Delaware 560,724 kr eer no tax no tax no tax 560,724 686,319 Sass 
EES ee een ae pie pleseacd bdetyela = aio ; 5 sauig Scene 1,456,802 1,039,581 1,630,552 
| er ee ee , 38,246 35,936 110,063 61,817 53,613 184,169 100,063 89,549 294,232 
Se eee New law—no collections . mee a Eee pete: , ile.  dceemen  hy aaengn en Seats 
Kansas no tax no tax 374,5614 no tax no tax 583,0374 no tax no tax 957,5984 
NN iy dey wa whee 6 0 eie . New law—no collections a a. Citi.» Saneieatans » peieeiiaed Mier tats . Partcaeweces 
Massachusetts ...... 18,793,574 13,500,517 11,270,7835 2,107,143 1,348,157 20,900,717 14,848,674 ; 
Minnesota ............ no tax no tax 990,5908 no tax no tax 814,9398 no tax no tax 1,805,529% 
Mississippi .......... 107,090 176,773 190,9947 180,756 88,691 95,4517 287,846 265,464 286,445? 
Missouri 2,435,684 2,149,360 Pct 855.781 1,224,832 3,291,465 <i... eee 
MI on! ata Sag'e-a'8 a: 6 « no tax no tax 153,1658 114,862 77,399 172,200 114,862 77,399 325,365 
New Hampshire ........ 587,902 420,461 sts no tax no tax no tax 587,902 J | rey 
OS ree ae no tax no tax 50,674° no tax no tax 33,8439 no tax no tax 84,607° 
New York ih wale need . 29,967,000 29,883,000 45,724,000 46,032,000 33,251,000 24,772,000 75,999,000 63,134,000 70,496,000 
North Carolina . 1,597,696 . =, zee 6,179,850 4,956,816 Ewa 7,777,546 SO. eee 
North Dakota Piasmvieu 94.893 45,754 86,345 69,529 39,790 31,490 181,562” 91,712 119,206” 
Ohio" AARC ee 10,722,673 6,893,705 porters , ; : * 10,722,673 6,893,705 : , 
Oklahoma ........ iP eikeuaat 499,984 321,553 1,051% 679.716 583,648 - 30,25912 1,179,700 905,201 31,310" 
eS ee 1,772,253 1,074.572 879,508%3 520,819 341,106 333,42318 2,293,072 1,415,678 1,212,93118 
South Carolina 229,988 100,230" 608,363 951,802 499,713" 1,342,177 1,181,790 599,943'* 1.950,550 
_ ED 699,938 519,900 ae 415,994 188,353 - 1,115,932 708,253 Reece 
PES aes 245,975 162,554 182,669 112,363 192,069 220,243 358,338 354,623 402,912 
Cee 624,116 | Pee ae 61,819 eee 685,935 ae eS 
EE rrr ie 1,250,938 937,907 538,450 1,582,875 1,170,261 1,258,228 2.833,813 2.108.168 1,796,678 
Wisconsin ma. % we ©. i» 7,171,271 oes 18,430,973 13,217,942 15,008,031" 











1 Sources: ; z : 
or after and correspond with years shown in preceding columns. 


2'Tax collected on 1933 income to end of fiscal year September 30, 1934. 


3 ollections to August 1, 1934. 

* Assessments for period January 1, 1934, to August 15, 1934. 
5 Collections to 9/14/34. Fiscal year ends November 30. 

® Assessments for 13 months ending 6/30/34. 

7 Collections to September 1. Fiscal year ends December 31. 
8 Collections for 6 months. 

® Tax effective 3/14/33. 
10 Miscellaneous collections included in total. 
11 Tax on productive investments. 


Figure shows assessments to October 11, 1934. 


Statements by tax officiais and Tax Research Foundation, Tax Systems of the World. Data for 1934 are for fiscal years ending June 30 
No revenue has been collected by the new income tax states of Iowa and Louisiana. 


12Incomplete. Collections here given are for reports on fiscal year basis; reports for calendar year not yet available. 


13 Collections to September 1, 1934. Fiscal year ends December 31. 
14 Collections for 6 months only, due to change in fiscal year. 

15 Includes $5,401,723 emergency relief taxes. 

16 Assessments. Includes $2,005,155 emergency relief taxes. 

17 Collections for fiscal year ending 6/30/34. 





Includes part of revenue given for 1933 on calendar year. 





Division between corporate and personal tax collections estimated. 
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Table VII 


STATE PERSONAL AND CORPORATE PER CAPITA INCOME TAX COLLECTIONS 1932-1934 



















—————Personal Corporation Total 
State 1932 1933 1934 1932 1933 1934 1932 1933 1934 
I eo ole lc 04.0 as era anerenetara ls no tax no tax $ .07 no tax no tax $ .07 no tax no tax $ .14 
ES Ss I ee gare cg no tax no tax .30 no tax no tax .24 no tax no tax -54 
RRS eo ee piece et Gee $ .05 $ .02 .05 $ .06 $ .03 .06 $ .11 $ .05 a2 
ano boa cy erg engin ns no tax no tax no tax Pe 5 or oe a3 a f ..3 
SS eee ee ree no tax no tax no tax -90 53 .29 -90 “oe .29 
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EO eee TT Ce -08 .08 25 14 12 41 yy} 
MN Sante cep abel anoitenire pes New law—no collections Site we as oar 
FS in. te doves tlh pain ioe cee Wola te no tax no tax ane no tax no tax .. no tax no tax 4 
TIN coca wk cc teehee 9 ehcsee New law—no collections site sae 50% ee eas 
Er aS 4.42 3.18 seine -50 ae se 4.92 3.50 he 
ST o'. iva sos aeoncteoteuceae no tax no tax 39 no tax no tax ae no tax no tax 71 
III a ha aiw. otis ats oa oor as Sarees 05 09 ae -09 .04 ae 14 me soam 
, er ee eee -67 -59 ale -24 .34 Bi 91 .93 ae 
ra rare gd ore ae be en ae KS no tax no tax ae al 14 oe 21 .14 i Yj 
Wew TEAMPORIte .. o.oo ccc ce 1.26 -90 ire no tax no tax no tax 1.26 .90 mils 
IIE 5 os ie seo es oe ews no tax no tax ee no tax no tax no tax no tax ue 
ah yi soy oye-oese Sts 'es'eseis Sue 2.38 2.37 3.63 3.66 2.64 1.97 6.04 5.01 5.60 
eee -50 .29 Nae 1.95 1.56 : 2.09 1.85 ' 
TR MIN oo aioe os eines eeeaia owe 14 -07 13 -10 -06 -05 .272 .13? .18? 
I neg ani. 25) che vigresaraie- Ne Wiss ee 1.61 1.04 poke Bore ai ees 1.61 1.04 ste 
PIN & oricP cal Siindeeerviecn ord ose we 21 ao ERR. .28 .24 a. -49 .38 Ae 
I ites. ¢ Socks 4-5 eke sik ow oi aaa 1.86 1.13 aT ao 36 aa 2.41 1.49 ace 
ee ee ee eee .22 4 aa .224 .644 .644 .644 .864 .864 .864 
FEE aa -20 ae -16 -07 ee -43 Ri 4 Fo. 
& Se ee ee 48 32 .36 oe .38 43 .70 .70 79 
IN sso orclw era. Seas arnsa ee wer 1.74 1.24 st .17 as ‘ 1.91 1.39 ses 
MIE foi. cs 0's. d etek eureeee eu ans 52 -39 -22 65 48 2 a.37 .87 .74 
ee eee 1.99 : acai 3 «17 ae : sae 






1 Data incomplete. 
2 Miscellaneous collections included. 

Tax on productive investments. 

4 Average per capita collections for 2.5 years—fiscal year changed in 1933. 
5 Includes emergency relief taxes. 











of revenue for personal income taxes, though the 3.2 per cent ; however, in states reported the weighted 











weighted average (mean) is only 2.3 per cent. For mean is only 1.4 per cent. Among the states in 
corporation taxes the typical cost may be estimated which income taxation constitutes a significant part 
at 1.5 to 2 per cent, though the weighted mean is of the tax plan and has been effective long enough to 
less than 0.6 per cent (owing largely to the predomi- be well under way the typical administrative costs 
nant influence of New York data). For personal are very much lower than the figures indicated.” 
and corporation taxes combined, therefore, the typi- 


cal cost may be regarded as falling between 2.5 and ™ Poctnete 11 appears on greveding gage. 














Table VIII 
APPROXIMATE CURRENT COST OF ADMINISTERING INCOME TAXES AS COMPARED WITH REVENUE COLLECTED 
























Annual ' Annual 
Annual administra- Ratio of Annual administra- Ratio of 
revenue tive expense administrative revenue tive expense administrative 
(thousands of (thousands of expense to reve- (thousands of (thousands of expense to reve- 
, dollars) dollars) nue (per cent) dollars) dollars) nue (per cent) 
’ersonal Income Taxes Personal and Corporation 
Alabama ..........-.-.. 183 8 4.3 Income Taxes Combined 
CS eee ee 608 14 2.30 Ark 197 - 3.41 
Massachusetts .......... 13,500 556 4 Ge Seen RTL eae event ote 1.040 47 4°5 
Ee 2,149 411 1.91 aa SPar Rap cist cane rec crticas 204 6 2 
pS err 300 18 6 esl Earaa ri aber mre Tere) eeres orev 958 20 5 
New Hampshire ........ 420 10 2.288 Massachusetts# ........ 25,189 499 1.98 
i. tt ee 29,967 372 1.24 Mi 7 1.815 50 3.3 
North Carolina? ....... 1,700 27 1.59 Micsisere eects er ereccee , . 
Ss SES al a ea 183 55 30 ississippi Rane tye ere eae ee 265 12 4.4 
Viewsat 538 43 8 Sere! 3,374 501 1.52 
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9:5 

Rights to Purchase Bonds, 9 :504 

Rights to Subscribe to Bonds Which Are Con- 
vertible Into Stock, 8:446 

Rules of Practice before Treasury Depart- 
ment, 3:151 
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Security Transactions Between Husband and 
Wife, 12:692 

Short Sales of Stock, 8:446 
Silver Bullion—Stamp Tax on Transfers, 9 :506 
Social Clubs, Definition, 9:504 
Stamp Tax 

Conveyances, 6:336 

Foreign Insurance Policies, 7 :384 

Security Transfers, 5:271 

Stock Transfers, 2:86; 3:151 
State Liquor Stores, 11:630 
Statute of Limitations, 5:270; 11:629 
Syndicate Taxable as an Association, 5:270 


Taxable Income—Allowances for Living Quar- 
ters to Government Employees, 10:565 
Taxable Income—Compensation of Bank Liqui- 
dation in Florida, 10:565 

So on Special Tax Bills, 
10:56 

Taxable Income—Retirement Pay of Army and 
Navy Nurses, 10:565 

Taxable Income—Under the Vinson Act, 
10:565 

Taxes—Non-deductible, 8:446 

Tax-Exempt Interest, 11:629 

Tires and Inner Tubes, Excise Tax, 5:270 

Toilet Preparations—Excise Tax, 9:506 

Treasury Bills—Exclusion of Income from Tax, 


6 :336 
Trusts, 2:86; 9:504 


Waivers, 3:151 

Wisconsin Income Tax, 1:27 

Withholding of Interest at Source on Bonds, 
9:504; 12:692 

Withholding Requirements, 9:504 
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and maintenance matters, and 


financial the constant contact of its 


personnel with such matters 


strength lends an extra measure of 
helpfulness to its services as 
add 


Transfer Agent or Registrar. 
When considering the choice 


active of an institution to act as 


Transfer Agent or Registrar 


business for the securities 


. corporation, this point de- 
experience serves your special consid- 
eration. 

As the financial strength The officers at any one of 
of The Corporation Trust the offices listed below will 
Company, organized and_ be glad to show in detail the 
maintained under banking special facilities of our or- 


of your 





laws, adds effectiveness to ganization for transfer work 
its services in corporation and how they operate to 
matters, so its experience your advantage. 
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Now READY—The new tax manual on the Revenue Act of 193 | 
: by ROBERT H. MONTGOMERY 


Federal Tax Handbook 


1934-35: 


Corporation Income Taxes—Gift Taxes 
Individual Income Taxes—Estate Taxes 
Capital Stock Tax—Excess Profits Tax, etc. 


Comments, counsel, and specific recommendations regard- 
ing application of each tax—procedure to be followed— 
trustworthy interpretation of new or doubtful provisions. 


HIS YEAR as perhaps never before, to 

make certain your clients or employers are 
not laying themselves open to ruinous over- 
payments or penalties, you must take unusual 
care in the handling of all transactions affecting 
tax returns—corporate or individual—for which 
you are responsible. 

The tax situation has changed radically in 
the past twelve months. The new law alters 
profoundly many of your procedures; numerous 
provisions—those relating to capital gains and 
losses are conspicuous examples—are unlike 
anything in previous laws. Treasury rulings 
and court decisions handed down show not 
only increasing strictness in application of the 
law, but reflect, in some cases, a fundamental 
change in reasoning. 


Here in Montgomery’s new Federal Tax Hand- 
book 1934-35 is exactly the tax-saving help and 
protection you need in your work. 


Gives Interpretation, Not Merely 
Compilation 


All in one place, you have a net answer to any 
likely question regarding the application of fed- 
eral taxes, the position to take, and the course 
to follow. From his years of experience with 
tax laws, Mr. Montgomery takes the respon- 
sibility of interpreting into plain, positive recom- 
mendations of procedure everything that bears 
on the 1934 law. Points that may cause trouble 
—questionable rulings or decisions, doubtful pro- 
visions in the law itself—are discussed with his 
personal comments and suggestions. All through 
the book you get, together with your tax informa- 
tion, suggestions on the accounting procedure 
that will satisfy the requirements of the law. 


—__________—____» 


AVE OVERPAYMENTS and Penalties 


Recent investigations and announcements have unfortunately tended 
to create among many taxpayers an atmosphere of doubt—even fear. 
The situation has in fact caused some taxpayers to jump at the conclu- 
sion that the conduct of their business affairs in such a way as to mini- 


mize tax liability is no longer legitimate. 


It should not be forgotten that taxpayers still have the legal right 
so to conduct their business that the minimum of tax liability as well 
as other expenses will result. The courts have held that the taxpayer 
is not bound to choose the pattern which will best pay the Treasury; 
there is no patriotic duty to increase one’s taxes. Montgomery’s Federal 
Tax Handbook 1934-35 shows what taxpayers may and what they may 
not do to pay not more than the legitimate minimum amount of tax. 


The Fersonal Work of An 
Outstanding Authority 


ROBERT H. Montgomery is eminently qualified to offer 
counsel of the type this Handbook represents. For 
many years he has made special study of tax legislation. 
Today he stands as one of America’s highest authorities. 

He is a Certified Public Accountant; Counsellor-at-Law; 
member of the firm of Lybrand, Ross Bros. & Montgom- 
ery; editor of the Financial Handbook; author of Audit- 
ing, of Federal Tax Practice, of Income Tax Procedure, 
1917-1929, and of the Federal Tax Handbooks, 1932-1935. 

His counsel as given in this new Federal Tax Hand- 


book 1934-35 combines the viewpoints of the lawyer and 
the accountant. 


ss 


Please let us emphasize that even if you had 
before you the law and all the cases, rulings, 
and decisions on any point, you would still lack 
this final interpretative counsel which Mont- 
gomery gives. Whether or not you subscribe 
to any services, you still need Montgomery. 


Just What You Want for Imme- 
diate Use 


The things in federal taxes that count are 
all in this new 1,160-page Handbook. You want 
your copy now in working on returns, to help 
you make sure that every allowance the law 
permits is being taken, that procedure has been 
adjusted to conform to changes in the law and 
its interpretation, that every transaction is being 
handled most economically from tax standpoint. 

You risk nothing in sending for the Hand- 
book—just mail the handy “on approval” form 
below. The price, if you keep the volume, is 
only $10.00—the very minimum outlay for the 
very maximum of information. 


1934-35 by return mail. 
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MONTGOMERY 


1,160 Pages 
$10.00 
U NEQUALED aarrange- 


ment for quick, easy 
use. Reference features 
include table of cases, ex- 
haustive general index, 
and special index by 
which to locate instantly 
any section of the law 
with Mr. Montgomery’s 
comment upon it. 


— — - Order Now on This Form — — — - 


THE RONALD PRESS COMPANY, Dept. M 826 
15 East 26th Street, New York, N. Y. 


Send me a copy of Montgomery’s new Federal Tax Handbook 
Within 5 days after its receipt, I will 
send you the price, $10.00, plus a few cents for delivery. Or, 
if the book is not satisfactory, I will return it to you. 
delivery charges when cash accompanies order. 


(We pay 


Same guaranice 


(To insure correct delivery, please PRINT) 
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